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1 
JOINT APPENDIX 


1 DOCKET NO. 902 R 
HARRY GAMLEN, HARRY C. GAMLEN APPEARANCES 
and JAMES E. GAMLEN, 
co-partners doing business as 
GAMLEN CHEMICAL COMPANY, 
Petitioners, For Petitioners: Lawrence Livingston, Esq. 
vs. 
WAR CONTRACTS PRICE ADJUSTMENT BOARD, 
Amended to read: 
UNITED STATES OF AMERICA 
Respondent. For Respondent: James H. Prentice, Esq. 


See order of Nov. 5, 1954 


DOCKET ENTRIES 


1951 
Feb 8 Petition received and filed. Petitioner notified. Fee paid. 


Feb 9 Copy of petition served on Respondent. 


Feb 8 Request for hearing at San Francisco filed by petitioner. 
2/19/51, granted. 


Mar Motion for extension to 5/25/51 to move and to 6/9/51 to 
answer filed by respondent. Granted 3/22/51. 


May Motion for extension to 7/24/51 to move and to 8/8/51 to 
answer filed by respondent. Granted 5/28/51. 


Jul Motion for extension to Sept. 22, 1951 to move and to Oct. 
7, 1951 to answer filed by respondent. Granted 7/24/51. 


Answer filed by respondent. 
Copy of answer served on petitioner, San Francisco. 


Hearing set Nov. 2, 1953, San Francisco. 


Motion to continue to the next San Francisco, California 
calendar filed by respondent. 


Hearing set Oct. 21, 1953 at Washington on respondent's 
motion. 10/1/53, copy served. 
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ps a4 
Stipulation for continuance to next scheduled calendar filed. s 


Order that motion of respondent for continuance is granted 
and case is stricken from Oct. 21, 1953 motion calendar in 
Washington, D.C., and from Nov. 2, 1953 San Francisco 
calendar, and continued on San Francisco general calendar 
subject to being reset later, entered. 


Motion to substitute party respondent to read: "United 


‘States of America” filed by petitioner. Granted - and “ 


caption so amended. 


Hearing set Oct. 3,1955, San Francisco, Calif. 


Hearing had before Judge Opper on joint motion for con- 
tinuance. Ordered, granted generally. Motion filed at 
hearing. a 


Hearing set Aug.27, 1956, San Francisco. Served 7/11/56. 
Agreed motion for submission under Rule 30(a) filed. 
Stipulation of facts filed. 


Order that proceeding is assigned to Judge Murdock; 
petitioner's brief, 10/4/56, respondent's brief, 10/19/56, 
petitioner's reply brief, 11/5/56, entered. Served 8/21/56. 


Brief filed by petitioner. 


Motion for extension of time to 11/21/56 to file brief filed 
by respondent. 10/17/56, granted. Served 10/19/56. 


Brief filed by respondent. 11/21/56, served. 


Motion to extend time to 12/24/56 to file reply brief, with 
memorandum in support, filed by petitioner. 12/6/56, granted. 


Motion of Dec. 5 served. 
Reply brief filed by petitioner. Served 12/28/56. 


Opinion filed, Judge Murdock, decision will be entered for 
the respondent. Served 2/1/57. Reserved 2/7/57. 


Decision entered, Judge Murdock, Div.3. Served 2/6/57. 


Petition for review by U.S. Court of Appeals, District of 
Columbia, filed by petitioner. 


Proof of service filed. 


Stipulation designating contents of record on review filed. 
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3 - Order enlarging time to May 29, 1957 to file record on 
review and docket petition for review, entered. 


[Filed February 8, 1951] 


PETITION FOR REDETERMINATION OF EXCESSIVE 
PROFITS UNDER THE RENEGOTIATION ACT 


The above-named petitioners hereby petition for a redetermination 
of their liability for excessive profits under the Renegotiation Act (Section 
403 of the Sixth Supplemental National Defenses Appropriation Act of 1942, 


as amended by Section 701, Revenue Act of 1943) as determined and set 
forth by respondent in its order dated, issued and entered on November 


29, 1950, and as a basis of their proceeding allege as follows: 

1. The petitioners are the sole members of a California partner- 
ship with its principal office at 321 Victory Avenue, South San Francisco, 
California. Petitioners also have done business under the names of 
Gamlen Marine Service Company and Crystalline Soap Company, but as 
later appears herein all of said names were different names for the same 
partnership. 

2. On November 29, 1950, the above-named respondent mailed to 
petitioners respondent's notice and order determining that petitioners 
received excessive profits which should be eliminated. A copy of said 
notice and order is attached hereto and marked Exhibit "A". On December 
18, 1950, petitioners requested respondent to furnish petitioners with a 
statement setting forth the facts upon which the determination of excessive 
profits was based and the reasons for such determination, but said state- 
ment has not yet been furnished to petitioners. Upon receipt of said state- 
ment, a copy thereof will be added to this petition and leave so to do is 
hereby requested. 

3. The amount of excessive profits determined by the respondent 
to have been received by petitioners for the fiscal year ended December 
31, 1944 is $100, 000.00, and the amount in controversy is $41, 670.99. 
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4. The determination of excessive profits in the amount of 
$100, 000. 00 set forth in said order is based upon the following errors: 
5 (a) The respondent erred in including in renegotiable sales of the 
partners transactions between various parts of petitioners! partnership, 
i.e., between that part which used the name Gamlen Chemical Company 
and those parts which use the name Gamlen Marine Service Company and 
Crystalline Soap Company. 

{b) Petitioner erred by including as aggregate renegotiable 
receipts of petitioners, purported transactions between said parts of 
petitioners’ partnership which used different names, but were not different 
partnerships. 

(c) The respondent erred in failing to determine that respondent 
should apply Paragraph 384.3 (2) of respondent's Renegotiation Regulations 
to the total renegotiable sales of petitioners for said fiscal year 1944, re- 
ducing the maximum amount of excessive profits to $58, 329.01. 

5. The facts upon which petitioners rely as a basis of this proceed- 
ing are as follows: 

(a) Petitioners are, and were during the recent war, co-partners. 
During the war, they engaged in the business of buying and selling chemicals, 
6 detergents and in ship servicing, particularly ship cleaning, in San 
Francisco, California. The said co-partners did business under the names 
of Gamlen Chemical Company, Gamlen Marine Service Company and 
Crystalline Soap Company and held the same respective interests in the 
operations of each part of the business, irrespective of name, viz., Harry 
Gamlen, five-ninths (5/9ths), James E. Gamlen, one-ninth (1/9th) and 
H. C. Gamlen, three-ninths (3/9ths). The said names of these business 
enterprises were different names for the same partnership and all were 
under common management and control and occupied the same premises. 
The said common control and ownership existed for the entire fiscal period 
of 1944. 

(b) Under California law all of the said business enterprises using 
the names of Gamlen Chemical Company, Gamlen Marine Service Company 
and Crystalline Soap Company, were one and the same partnership. Any 
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3) 
transactions apparently between said divisions of the partnership during 
the fisal year 1944 were bookkeeping transactions and were not inter- 
company sales. 

7 (c) For the period from January 1, 1944 to December 31, 1944, 
the total amounts received by petitioners doing business under the three 
names of Gamlen Chemical Company, Gamlen Marine Service Company 
and Crystalline Soap Company, under the contracts which were subject to 


renegotiation were as follows: 


Gamlen Chemical Company $403, 888.71 
Deduct - Discounts and Allowances -2, 933.56 


400,955.15 
Gamlen Marine Service Co. 157, 335.61 
Crystalline Soap Company 38.25 


Total $558, 329.01 
(d) For the period from January 1, 1944 to December 31, 1944, 
the total costs paid by petitioners doing business, as aforesaid, or in- 
curred with respect to the contracts which were subject to renegotiation 
were as follows: 


Gamlen Chemical Company $304, 460. 23 
Gamlen Marine Service Co. 93, 239.39 
Crystalline Soap Company 25. 48 


Total $397, 725.10 
The above statement of costs is approximate, as the records of 
petitioners were not kept in such form as to provide exact calculations 
of costs paid or incurred by petitioners for this specific period of time. 
However, the amount of actual profits is not material to the issues 
of this case, because both sides make no question on this issue. The sole 
question is how much may be renegotiated under the rules of respondent. 
(e) For the period from January 1, 1944, to December 31, 1944, 
the net operating profits derived by the petitioners under the aforesaid 
contracts were as follows: 


Gamlen Chemical Company $ 96, 494.92 
Gamlen Marine Service Co. 64, 096. 22 
Crystalline Soap Company 12. 77 


Total $160, 603.91 
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The above statement of net operating profits is approximate, for 
the reasons stated above. The issue of amount of profits is not material 
to this case. There is no disagreement on that subject. 

(f) The total renegotiable sales of petitioners for said fiscal year 
were $558,329.01. Respondent erroneously included in such sales trans- 
actions shown on the books as between the different divisions of the same 

partnership, undoubtedly on the theory that said transactions were 
intercompany sales. This is impossible in the case ofaCalifornia partnership. 

(g) Any purported sale from one partnership name to another name 
was followed by a sale to an outsider of the same product. Thus such 


product was counted twice in computing sales. 
(h) Paragraph 348.3 (2) of the respondent's Renegotiation 


Regulations provides: 
"No determination of excessive profits to be eliminated from 


the aggregate amount of gross receipts or accruals under contracts and 
subcontracts (other than subcontracts referred to under subsection (a) 
(5)(b) of the 1943 Act) shall be made in an amount greater than that which 
when deducted from the aggregate amount of such gross receipts or 
accruals for contractor's fiscal year will reduce them below $500, 000." 

(i) The total renegotiable sales of petitioners for said fiscal year 
1944 in excess of the $500,000.00 limitation set by said paragraph 348. 3 
(2) is $58,329.01. This is the maximum amount which can be assessed 
as excessive profits for 1944. Thus there has been an overassessment 
of $41, 670. 99 in excess profits. 

WHEREFORE, petitioners pray that this Court may hear the pro- 
ceeding and determine that for the fiscal year 1944, the maximum amount 
of excessive profits received by petitioners which should be eliminated 
for such year is $58, 329.01, and no more. 

/s/ /s/ Lawrence Livingston 


LIVINGSTON, LEEKER & FELDMAN eo 
Of Counsel 


STATE OF CALIFORNIA ) 
CITY AND COUNTY OF SAN FRANCISCO ) °°: 
HARRY GAMLEN, being duly sworn, says that he is one of the 


petitioners above named; that he has read the foregoing petition, or had the 
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7 
same read to him, and is familiar with the statements contained 
therein, and that the statements contained therein are true, except 
those stated to be upon information and belief, and that those he 
believes to be true. 
/s/ Harry Gamlen 
[ JURAT] 


EXHIBIT "A" 


WAR CONTRACTS PRICE ADJUSTMENT BOARD 
Washington 25, D. C. 


Room 3641 
Main Navy Bldg. 29 November 1950 


Gamlen Chemical Company 
195 San Bruno Avenue 
San Francisco, California 


Gentlemen: 

You are hereby notified that, upon review of an order dated, 
issued and entered on 7 November 1949 by Philip B. Fleming, Chairman, 
United States Maritime Commission, acting on behalf of the War 
Contracts Price Adjustment Board in accordance with authority delegated 
by it, pursuant to renegotiation under the Renegotiation Act, the War 
Contracts Price Adjustment Board has issued and entered its order 
determining that of your profits derived from contracts and subcontracts 
subject to renegotiation under the Renegotiation Act for your fiscal year 
ended 31 December 1944, $100,000 represents excessive’ profits which 
should be eliminated. 

A copy of such order is enclosed herewith. 

This notice is being mailed to you by registered mail on 


29 November 1950. 
Very truly yours, 


WAR CONTRACTS PRICE ADJUSTMENT 
BOARD 


By NATHAN BASS 
Enclosure Secretary 
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EXHIBIT "A" 


ORDER BY THE WAR CONTRACTS PRICE ADJUSTMENT BOARD 
AFTER REVIEW 


Upon review of an order issued and entered 7 November 1949, 
by Philip B. Fleming, Chairman, United States Maritime Commission, 
acting on behalf of the War Contracts Price Adjustment Board in 
accordance with authority delegated by it, determining $100,000 as 
the amount of excessive profits which should be eliminated, derived 
by: Harry Gamlen, Harry C. Gamlen and James E. Gamlen, a co- 
partnership doing business as GAMLEN CHEMICAL COMPANY (herein- 
after called the "Contractor") from contracts and subcontracts subject 
to renegotiation under the Renegotiation Act as defined in the Renego- 
tiation Act, for the Contractor's fiscal year ended 31 December 1944, 
and after taking into consideration all of the factors referred to 
in subsection (a) (4) (A) of the Renegotiation Act, the War Contracts 
Price Adjustment Board has determined that $100,000 represents the 


portion of the Contractor's profits derived from said contracts and 


subcontracts for the Contractor's fiscal year ended 31 December 1944 
which is excessive within the meaning of the Renegotiation Act. 

After proper adjustment on account of taxes, other than Federal 
taxes, measured by income which are attributable to that portion of 
the profits of the Contractor derived from said contracts and sub- 
contracts for said fiscal year which is not excessive, the War Con- 
tracts Price Adjustment Board hereby determines that the amount of 
excessive profits of the Contractor for said fiscal year which should 
be eliminated is $100,000. 

This order constitutes a determination by the War Contracts Price 
Adjustment Board upon review as provided by subsection (d) (5) of the 
Renegotiation Act. The Secretary of Commerce (or such official or 
officials in such Department to whom the power, function and duty of 
exercising such authority and carrying out such direction may be or 
have been delegated or succcessively redelegated) is hereby authorized 
and directed to take such action (including the authorization and 
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direction of any other Secretary or Secretaries to take such action) 
under the Renegotiation Act as he deems appropriate to eliminate such 
excessive profits to be eliminated. 

In connection with the payment or discharge by any means of such 
excessive profits to be eliminated, the Renegotiation Act provides that 
the Contractor shall be allowed the applicable credit, if any, for Federal 
income and excess profits taxes as provided in Section 3806 of the 
Internal Revenue Code. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD 


By RICHARD B. CROSS 


Dated, 
Issued and Entered on 
29 November 1950 


[ Filed August 20, 1951] 


ANSWER 

Comes now respondent by its attorney and for answer to the 
petition filed herein admits, denies, and alleges as follows: 

1. Respondent denies the allegations contained in paragraph 1 
of the petition except to admit that petitioners are the sole members of 
a California partnership with its principal office at 321 Victory Avenue, 
South San Francisco, California. Respondent alleges that Harry 
Gamlen, Harry C. Gamlen, and James E. Gamlen, are the sole 
members of three California partnerships which have done business 
during the period involved herein as Gamlen Chemical Company, Gamlen 
Marine Service Company, and Crystalline Soap Company, respectively. 

2. Respondent admits the allegations contained in the first 
two sentences of paragraph 2 of the petition. Respondent alleges that 
the remaining allegations contained inparagraph 2 of the petition are 
irrelevant and immaterial allegations and do not require answer. 
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3. Respondent admits the allegations contained in paragraph 
3 of the petition. 

4. (a) to(c), inclusive. Respondent denies that it erred as 
alleged in paragraphs 4(a) to (c), inclusive, of the petition, or in any 
manner whatsoever; however, to the extent that any of said statements 
may be deemed to be material or relevant allegations of fact, they are 
denied. 

5 (a). Respondent denies the allegations contained in paragraph 
5(a) of the petition except to admit that petitioners are and were co- 
partners doing business as the Gamlen Chemical Company during the 
recent war and that their business included the buying and selling of 
chemicals and detergents in San Francisco, California, and to admit 
that Harry Gamlen, James E. Gamlen, and Harry C. Gamlen were 
also co-partners doing business as the Gamlen Marine Service Company 
during the recent war and to admit that Harry Gamlen, James E. 
Gamlen, and Harry C. Gamlen were also co-partners doing business 
as the Crystelline Soap Company during the recent war, and that the 
respective interests of Harry Gamlen, James E. Gamlen, and Harry C. 
Gamlen in each business enterprise was five-ninths, one-ninth, and 
three-ninths, respectively, and that all three business enterprises 
were under common management and control,and that the common 
control and ownership existed for the entire fiscal year (ended 
December 31, 1944) of petitioners doing business as Gamlen Chemical 
Company. 


5(b). Respondent alleges that the allegations contained in the 


first sentence of paragraph 5(b) of the petition are conclusions of law 
and do not require answer, but if deemed to be relevant and material 
allegations, they are denied. Respondent denies the allegations 
contained in the second sentence of paragraph 5(b) of the petition and 
alleges that the transactions in the year 1944 between petitioners 
doing business as Gamlen Chemical Company, and Gamlen Marine 
Service Company and Crystalline Soap Company were interpartnership 
sales. 
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5(c). For lack of knowledge or information sufficient to form a 


belief, respondent denies the allegations contained in paragraph 5(c) of 
the petition except to admit that the amounts received by petitioners 

doing business as Gamlen Chemical Company, subject to renegotiation 
during the period from January 1, 1944, to December 31, 1944, were 

in the amount of at least $403, 888, and, that the total amounts received 
by petitioners doing business under the name of Gamlen Chemical 
Company, and by Gamlen Marine Service Company, and by Crystalline 
Soap Company under contracts subject to renegotiation during said 

period were at least $558, 329, and respondent alleges on information and 
belief that the aggregate of the amounts received or accrued by petitioners 
doing business as Gamlen Chemical Company, under contracts and sub- 
contracts subject to the Renegotiation Act during the priod involved herein, 
and all persons under the control of, or controlling or under common 
control with petitioners, doing business as Gamlen Chemical Company, 
exceeded $620, 000. 

5(d). For lack of knowledge or information sufficient to form a 
belief, respondent denies the allegations contained in the first and 
second sentence of paragraph 5(d) of the petition and in the schedule 
contained therein insofar as they pertain to petitioners doing business 
as Gamlen Chemical Company, and respondent alleges that the 
remaining statements contained therein are irrelevant and immaterial and 
do not require answer, but if deemed to be relevant and material 
allegations for lack of knowledge or information sufficient to form a 
belief, they are denied. Respondent denies the allegations contained 
in the third and fourth sentences of paragraph 5 (d) of the petition. 

5(e). For lack of knowledge or information sufficient to form a 
belief, respondent denies the allegations contained in the first and second 
sentences of paragraph 5(e) of the petition and in the schedule contained 
therein insofar as they pertain to petitioners doing business as Gamlen 
Chemical Company and respondent alleges that the remaining allegations 


contained therein are irrelevant and immaterial and do not require answer, 
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but if deemed to be relevant and material allegations for lack of knowledge 
or information sufficient to form a belief, they are denied. Respondent 
denies the allegations contained in the third and fourth sentence of 
paragraph 5(e) of the petition. | Respondent alleges that petitioners, 
doing business as Gamlen Chemical Company, derived excessive 
profits from contracts or subcontracts subject to renegotiation in the 
amount of at least $100, 000. 

5(f). Respondent denies the allegations contained in paragraph 
5(f) of the petition. Respondent alleges that the renegotiable sales 
of petitioners, doing business as Gamlen Chemical Company, including 
inter-partnership sales, for its fiscal year ended December 31, 1944, 
were in the amount of at least $453, 144 and respondent alleges on 
information and belief that the aggregate of the amounts received or 
accrued by petitioners, doing business as Gamlen Chemical Company, 
under contracts and subcontracts subject to the Renegotiation Act in the 
fiscal year involved herein and all persons under the control of, or 
controlling or under common control with petitioners, doing business 
as Gamlen Chemical Company, exceeded $620, 000. 

5(g). For lack of knowledge or information sufficient to form a 
belief, respondent denies the allegations contained in paragraph 5(g) of 
the petition. 

5(h). Respondent alleges that the allegations contained in 
paragraph 5(h) of the petition are irrelevant and immaterial allegations 
and do not require answer, but if deemed to be material and relevant 
allegations respondent admits that paragraph 348. 3 (2) of the Renegotiation 
Regulations contains the language set forth in paragraph 5(h). 

S(i). | Respondent alleges that the allegations contained in 
paragraph 5(i) of the petition are irrelevant and immaterial allegations 
and are conclusions of law and do not require answer, but if deemed to 
be relevant and material allegations, they are denied. 

Respondent denies generally and specifically each and every 
material allegation of fact contained in the petition not hereinbefore 
expressly admitted, qualified, or denied. 
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WHEREFORE, respondent prays that the Court determine 
excessive profits herein to be not less than that determined by respondent, 
to wit, $100, 000 for petitioners doing business as Gamlen Chemical 
Company for the fiscal year ended December 31, 1944. 
Respectfully submitted, 


/s/ Holmes Baldridge 
Assistant Attorney General 


/s/ James H. Prentice 
Attorney, Department of Justice 


[ Filed August 17, 1956] 
STIPULATION 
Petitioners and respondent hereby agree and stipulate that, 
subject to objections and the Court's rulings thereon as hereinafter 
provided, and excepting any evidence which may be excluded by such 
rulings, the facts hereinafter set forth and exhibits referred to herein 


shall constitute the evidence in the above matter; such agreement and 


stipulation being made on behalf of petitioners by and through Lawrence 


Livingston, their counsel, and on behalf of respondent by and through 
James H. Prentice, Attorney, Department of Justice. 

Petitioners and respondent agree and stipulate that the sole 
questions to be determined by this Court are those raised in this 
stipulation and the evidence therein. 

The cause is herewith submitted without hearing or appearance 
and without submission of other evidence or oral argument in accordance 
with the provisons of Rule 30(a) of this Court's Rules of Practice, and 
in accordance with a Motion for Submission filed simultaneously here- 
with. 

Petitioners and respondent each reserve the right to object to the 
admission of any evidence included within the purview of this stipulation 
upon any and all legal grounds, excepting as to the identity or authenticity 
of exhibits. Any objection to the admission of evidence shall be deemed 
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duly made prior to the introduction of such evidence. Petitioners and 


respondent each may make such objections by setting forth the same 
in their respective briefs. Any such objection so made shall be deemed | 
properly and timely made for all purposes. 

Petitioners and respondent agree and stipulate that the following 
statements and exhibits shall be taken as true for the purposes of this 
proceeding: 

es During the calendar year 1944, Harry Gamlen, Harry C. 
Gamien and James E. Gamlen were partners doing business as Gamlen 
Chemical Company with their principal office located at 195 San Bruno 
Avenue, San Francisco, California; the respective partnership interests 
of Harry Gamlen, Harry C. Gamlen and James E. Gamlen were five- 
ninths, three-ninths and one-ninth. Harry Gamlen is the father of 
Harry C. Gamlen and James E. Gamlen. Whenever reference is 
herein made to Gamlen Chemical Company, it is intended to mean 
Harry Gamlen, Harry C. Gamlen and James E. Gamlen, copartners 
doing business as Gamlen Chemical Company. 

2. Nothing in this stipulation including the use of the word 
"petitioners" (and the fact that respondent has heretofore not objected 
to the designation of Harry Gamlen, Harry C. Gamlen and James E. 
Gamlen as "petitioners" in this proceeding) shall be construed to mean 
that respondent does not contend and assert that petitioner herein is 
Gamlen Chemical Company, a partnership, whose partners are Harry 
Gamlen, Harry C. Gamlen and James E. Gamlen. 

3. Nothing in this stipulation shall be construed to mean 
that petitioners do not contend and assert that petitioners herein are 
Harry Gamlen, Harry C. Gamlen and James E. Gamlen, copartners 
doing business as Gamlen Chemical Company and doing business as 
Gamlen Marine Service Company. 

4. Harry Gamlen and Harry C. Gamlen, partners, began 
doing business as Gamlen Chemical Company in San Francisco during 
August 1937. Prior to January 1, 1944 James E. Gamlen joined Harry 
Gamlen and Harry C. Gamlen as a partner. 
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5. The books and records of Gamlen Chemical Company were kept 
on a calendar year basis in 1944. 

6. Attached hereto and marked Exhibit A is a true copy of 
a "CERTIFICATE OF DOING BUSINESS UNDER A FICTITIOUS NAME", 
filed by Harry Gamlen, and Harry C. Gamlen on August 27, 1937 with 
the County Clerkofthe City and County of San Francisco, pertaining to 
Gamlen Chemical Company. 

le Attached hereto and marked Exhibit B is a true copy of 
an "AFFIDAVIT OF PUBLICATION" filed on September 27, 1937 with 
the County Clerk of the City and County of San Francisco pertaining to 
Gamlen Chemical Company by THE RECORDER, a newspaper of general 
circulation, in the City and County of San Francisco. 

8. Attached hereto and marked Exhibit C are true copies of 
the original and amended United States Partnership Return of Income 
for the calendar year 1944 filed by Gamlen Chemical Company. 

9. Attached hereto and marked Exhibit D is a true copy of 
an "APPLICATION FOR A PERMIT TO ISSUE AND SELL STOCK" 
filed by Gamlen Chemical Company, a California corporation, with the 
Division of Corporations, Department of Investments of the State of 
California on May 31, 1946. Said application was superseded by 
subsequent applications, hereinafter set forth as Exhibits E and F. 
Attached hereto and marked Exhibit E is a true copy of an "APPLICATION 
FOR AN AMENDED PERMIT TO ISSUE AND SELL SHARES" filed by 
Gamlen Chemical Company, a California Corporation, with the 
Division of Corporations, Department of Investments, of the State of 
California on February 14, 1949. Attached hereto and marked Exhibit 
F is a true copy of an "APPLICATION FOR AN AMENDED PERMIT TO 
ISSUE AND SELL SHARES" filed by Gamlen Chemical Company, a 
California Corporation, with the Division of Corporations, Department 
of Investments of the State of California on March 12, 1949. The 


statements in Exhibit D are true excepting as they were corrected by 
the two amended applications (Exhibits E and F). The statements in 
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Exhibits E and F are true. Exhibits attached to Exhibits D, E, 
and F have been deleted by agreement of counsel. 

10. Attached hereto and marked Exhibit G is a true copy of a 
permit dated July 1, 1946 issued by the State of California Commis- 
sioner of Corporations authorizing Gamlen Chemical Company, a corporation, 
to sell and issue its securities. Attached hereto and marked Exhibit 
H is a true copy of a permit dated March 14, 1949 issued by the State 
of California Commissioner of Corporations authorizing Gamlen Chemical 
Company, a corporation, to sell and issue its securities. 

EY. During the calendar year 1944, Gamlen Chemical Company 
primarily manufactured boiler compounds and solvents used for clean- 
ing heaters, evaporators, boilers, condensers, diesel jackets and other 
equipment aboard vessels. 

12. During the calendar year 1944, Gamlen Chemical Company 
received or accrued $400, 955 exclusive of $52, 188 referred to in 
paragraph 13, infra, under contracts or subcontracts subject to 
renegotiation. 

13. During the period April 1 to December 31, 1944, the 
books of Gamlen Chemical Company show a transfer of materials in 
the amount of $52,188 to Gamlen Marine Service Company. Said 
materials were used by Gamlen Marine Service Company in the 
performance of renegotiable contracts or subcontracts for the War 
Shipping Administration. 

14. During the period April 1, 1944toDecember 31, 1944, 
Harry Gamlen, Harry C. Gamlen and James E. Gamlen were partners 
doing business as Gamlen Marine Service Company with their principal 
office located at 150 Vermont Street, San Francisco, California; the 
respective partnership interests of Harry Gamlen, Harry C. Gamlen 
and James E. Gamlen were five-ninths, three-ninths, and one-ninth. 
Whenever reference is herein made to Gamlen Marine Service Company, 
it is intended to mean Harry Gamlen, Harry C. Gamlen and James E. 
Gamlen, copartners doing business as Gamlen Marine Service Company. 


29 


17 
If duly sworn and called to testify in this case, Harry Gamlen and 
Harry C. Gamlen would testify as follows: 
"The name Gamlen Marine Service Company was 

adopted by the partners for use in the cleaning 

service so that if there should be a San Francisco 

waterfront strike, which had occurred on several 

occasions and was constantly threatened at that time, 

it might be possible to prevent the strike from 

affecting the business of Gamlen Chemical Company." 

15. During the period April 1, 1944 to December 31, 1944, the 
operation of Gamlen Chemical Company and Gamlen Marine Service 
Company were conducted in one building running from San Bruno 
Avenue to Vermont Street, San Francisco. The west end of the 
building was designated 195 San Bruno Avenue and the east end of the 
building was designated 150 Vermont Street. 

16. Gamlen Marine Service Company commenced operations 
on April 1, 1944, and kept its books on a fiscal year basis commencing 
on that date and ending the subsequent March 31. The date of com- 
mencement of operations was the only reason for the partners adopting 
a fiscal year. 

Ti. Attached hereto and marked Exhibit I is a photostatic 
copy of a "Certificate of Partnership" dated April 26, 1944 and filed 
on May 23, 1944 with the County Clerk of the City and County of San 
Francisco. The signatures of Harry Gamlen, H. C. Gamlen and 
James E. Gamlen were not written by any of said parties and may have 
been affixed to said "Certificate of Partnership" by Venice E. Rains, 
general office manager and bookkeeper of Gamlen Chemical Company 
during the year 1944. If duly sworn and called to testify in this case, 
Harry Gamlen, H. C. Gamlen and James E. Gamlen would testify that 
the signatures of Harry Gamlen, H. C. Gamlen and James E. Gamlen, 
as they appear in Exhibit I, are not their signatures, but are in the 
handwriting of Venice E. Rains. Robert H. Rusch, the Notary Public 
who signed said "Certificate of Partnership" is deceased. If called to testify 
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Lawrence Livingston, counsel fcr petitioners herein, would testify that 
he has practiced law in San Francisco for over 40 years, and based on 
his own experience in San Francisco in 1944 it was not unusual for San 
Francisco Notary Publics to take affidavits and acknowledgments with- 
out the personal appearance of the person involved. [If called to testify, 
Harry Gamlen, Harry C. Gamlen and James E. Gamlen would testify 

that they did not appear before Mr. Rusch on May 23, 1944 or at 
any time to acknowledge the execution of said certificate and that they 
had no knowledge of said certificate. 

Gamlen Chemical Company filed no Certificate of Partnership at any 
time except the one filed in 1937. 

18. Attached hereto and marked Exhibit J is a true copy of an 
"Affidavit of Publication" filed on July 24, 1944 by the MISSION ENTER- 
PRISE, a newspaper of general circulation in the City and County of San 
Francisco, with the County Clerk of said City and County. 

19. Attached hereto and marked Exhibit K are true copies of 
the first and second amended United States Partnership Return of Income 
for the fiscal period beginning April 1, 1944 and ending March 31, 1945 
filed by Gamlen Marine Service Company. Both parties are presently 
unable to locate copies of the original partnership return filed by Gamlen 
Marine Service Company for said fiscal period. 

20. Attached hereto and marked Exhibit L is a true copy of an 
"APPLICATION FOR A PERMIT TO ISSUE AND SELL STOCK" filed by 
Gamlen Marine Service Co., a California corporation, with the Division 
of Corporations, Department of Investments of the State of California on 
May 31, 1946. Exhibits attached to Exhibit L have been deleted by 
agreement of counsel. 

21. Attached hereto and marked Exhibit M is a true copy of a 

permit dated June 15, 1946 issued by the Commissioner of 
Corporations, State of California authorizing Gamlen Marine Service 


Co., a California corporation, to sell and issue its securities. In 


accordance with such authorization, Gamlen Marine Service Co., a 


California corporation, issued and sold securities and engaged in 
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business operations until 1948 when the corporation became inactive. 

22. During the period April 1, 1944 to December 31, 1944, 
Gamlen Marine Service Company was engaged in the cleaning of tanks, 
boilers, condensers, evaporators and heat exchangers aboard ship 
using chemical fluids for that purpose. In 1944, substantially all 
materials used by Gamlen Marine Service Company other than 
kerosene, diesel oil and rags were manufactured by Gamlem Chemical 
Company. 

23. During the period April 1, 1944 to December 31, 1944, 
Gamlen Marine Service Company received or accrued $157, 335 from re- 
negotiable contracts or subcontracts with the War Shipping Administra- 
tion for cleaning vessels. 

24. On November 29, 1950, the War Contracts Price Adjust- 
ment Board determined that Harry Gamlen, Harry C. Gamlen and 
James E. Gamlen, a copartnership doing business as Gamlen Chemical 
Company, had realized excessive profits within the meaning of the 
Renegotiation Act of 1943 in the amount of $100,000 for the calendar 
year 1944. 

25. Neither the War Contracts Price Adjustment Board nor its 
delegatees, by unilateral order issued against Gamlen Marine Service 

Company, determined that excessive profits were realized from 


renegotiable sales of $157,335 described in paragraph 23, supra. No 


bilateral agreement determining excessive profits from said renegotiable 
sales of $157,335 was executed by Gamlen Marine Service Company and 
the United States, the War Contracts Price Adjustment Board or its 
delegatees. 

26. There is no issue between the parties as to the amount of 
excessive profits except as specifically set forth herein. 

27. A thorough search of the presently existing records 
available to Harry Gamlen, Harry C. Gamlen and James E. Gamlen 
did not result in locating any partnership agreements pertaining to 
Gamlen Chemical Company or Gamlen Marine Service Company. 
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Harry Gamlen has no recollection of whether he signed partnership 
agreements pertaining to Gamlen Chemical Company and Gamlen Marine 


Service Company and states that he might and might not have signed 


such agreements. Harry C. Gamlen has no recollection of any written 
partnership agreement pertaining to either Gamlen Chemical Company 
or to Gamlen Marine Service Company, and is reasonably positive that 
no written partnership agreement was executed with respect to Gamlen 
Marine Service Company because of the absence from California of 
James E. Gamlen. Harry C. Gamlen does not deny that in some 
fashion an oral agreement was made. During the period from May 
1943 to December 31, 1945, James E. Gamlen was in the armed 
services of the United States. From May 1943 to November 1944, 

James E. Gamlen was stationed at Camp Shelby, Mississippi, 
and from November 1944 to December 1945, James E. Gamlen was 
stationed in Europe. James E. Gamlen has no recollection of whether 
partnership agreements were executed pertaining to Ganlen Chemical 
Company. He has no knowledge of any paper being signed at any time 
in connection with Gamlen Marine Service Company. 

28. If this Court concludes from this stipulation and the 
applicable principles of law that during the period from April 1, 1944 
to December 31, 1944 Gamlen Chemical Company and Gamlen Marine 
Service Company were separate and distinct partnerships, then the 
amount of excessive profits of petitioners for the year 1944 was 
$100,000, and a decision may be entered accordingly. 

29. If this Court concludes from this stipulation and the 
applicable principles of law that during 1944 Gamlen Chemical Company 
and Gamlen Marine Service Company were not separate and distinct 
partnerships and that Renegotiation Regulation No. 348. 3(2) in 1944 was 
or now is invalid when applied to this case, then the amount of excessive 
profits for the year 1944 was $100,000, and a decision may be entered 
accordingly. 
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30. If this Court concludes from this stipulation and the 
applicable principles of law that during 1944 Gamlen Chemical 
Company and Gamlen Marine Service Company were not separate and 
distinct partnerships and that Renegotiation Regulation No. 348. 3(2) in 
1944 was or now is valid when applied to this case, then the amount of 

excesSive profits for the year 1944 was $58, 290, and a decision 
may be entered accordingly. 


Respectfully submitted, 


HARRY GAMLEN, HARRY C. GAMLEN 
and JAMES E. GAMLEN, co-partners 
doing business as GAMLEN CHEMICAL 
COMPANY, 


Petitioners, 


By /s/ Lawrence Livingston 
Counsel for Petitioners 


UNITED STATES OF AMERICA, 
Respondent, 


By /s/ James H. Prentice 


Attorney, Department of Justice 
Counsel for Respondent 


PORTIONS OF PAGE 26 OF PETITIONERS' BRIEF 


D. Evidence apparently offered in support of 
the entity theory is irrelevant and 
immaterial. Such evidence is found in 
paragraphs 5, 6, 7, 8, 9, 10, 16, i7, 18, 
19, 20 and 21 of the stipulation and all of 
the exhibits attached thereto. Objection 
is therefore made to this evidence. 


The stipulation of the parties provides that each party reserves 
the right to object to any evidence included in the stipulation and that 
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such objections shall be deemed to have been properly and timely made 
if set forth in the briefs. In accordance with the stipulation, this 
section of our brief will contain a statement of our objections to the 


admission of certain items of evidence and the grounds therefor. 


* aK 2k * * < 


27 T. .C. No. 88 
TAX COURT OF THE UNITED STATES 
GAMLEN CHEMICAL COMPANY, HARRY GAMLEN, HARRY C. 
GAMLEN and JAMES E. GAMLEN, co-partners, Petitioners, v. 
UNITED STATES OF AMERICA, Respondent. 
Docket No. 902-R. Filed January 31, 1957. 


RENEGOTIATION - $500,000 LIMITATION. - A determination of 
excessive profits need not be limited to the excess over $500, 000 of the 


renegotiable income. 


Lawrence Livingston, Esq., for the petitioners. 


James H. Prentice, Esq., for the respondent. 


OPINION 

MURDOCK, Judge: The War Contracts Price Adjustment Board 
notified Gamien Chemical Company of a determination that its profits 
derived from contracts and subcontracts subject to renegotiation for 
1944 were excessive and should be eliminated in the amount of $100, 000. 
The only issue requiring decision is whether the renegotiable income of 

one subject to renegotiation can be reduced below $500,000 by a 
determination eliminating excessive profits from that renegotiable 
income. 

The facts have been submitted by a stipulation which is adopted 
as the findings of fact. 

Gamlen Chemical Company is a partnership composed of Harry 
Gamlen and his sons Harry C. and James E. Gamlen. It received or 


accrued $400,955 in 1944 under contracts or subcontracts subject to 
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renegotiation. The interests of Harry Gamlen and his two sons in 
Gamlen Chemical Company and in Gamlen Marine Service Company, 
another partnership, were identical. Gamlen Marine Service Company 
received or accrued $157, 335 from renegotiable contracts or sub- 
contracts during the last 9 months of 1944. No excessive profits have 
been determined against it. 

Section 403(c)(6) of the Renegotiation Act of 1943 provides that 
the Act is applicable to all contracts unless the aggregate of the 
amounts received or accrued for the year by the contractor or sub- 
contractor and all persons under common control with them does not 
exceed $500,000. It is conceded that Gamlen Chemical Company and 
Gamlen Marine Service Company were under common control and that 
the total income of the two, subject to renegotiation, exceeds $500,000. 

The petitioner argues that since those profits exceed $500, 000 by 
only $58, 290, only the latter amount can be determined and eliminated 
as excessive profits. See Renegotiation Regulation 348.3(2). The 
Government's argument is that a larger amount can be determined to 
be excessive profits and as such can be eliminated, once the total 
renegotiable income of the petitioner and the other partnership "under 

common control" exceeds $500,000 for the year. 

The issue is decided in favor of the United States on authority of 
George M. Wolff, et al v. Macauley, 12T.C. 1217. Cf. Beeley v. 
War Contracts Price Adjustment Board, 12T.C. 61. The Wolff case 
arose under the Renegotiation Act of 1942, but the language of the 
determinative statutory provisions of that Act are not materially 
different from those of the Renegotiation Act of 1943, which is 
controlling here and which raised the minimum amount subject to 
renegotiation from $100,000 to $500,000. Renegotiation Regulation 
348. 3(2) issued under the 1943 Act, was considered in the Wolff case, as 
were remarks of Senator George at the time the 1943 Act was under 
consideration. The discussion in that case disposes of the arguments 
made herein. The Wolff case has been followed heretofore by this Court 
and there appears to be no contrary authority. 

Decision will be entered for the respondent. 
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DECISION 
Pursuant to the determination of the Court, as set forth in its Opinion, 
filed January 31, 1957, 
ORDERED AND DECIDED: That the amount of the petitioner's 
excessive profits for the year 1944 is $100,000. ‘| 


Enter: ENTERED February 5, 1957 


(Signed) J. E. MURDOCK 
Judge. 


[ Filed February 28, 1957] 
PETITION FOR REVIEW 


Harry Gamlen, Harry C. Gamlen and James E. Gamlen, co- 
partners doing business as Gamlen Chemical Company, the petitioners 
in this case, by their counsel, hereby file their petition for a review 
by the United States Court of Appeals for the District of Columbia 
Circuit of the decision by the Tax Court of the United States rendered 
on February 5, 1957 (27 T. C. No. 88), and respectfully show: 

I 

Jurisdiction and venue of the United States Court of Appeals for 
the District of Columbia Circuit to review the decision of the Tax 
Court aforesaid are founded on Section 1141 of the Internal Revenue 

Code. 

II 

This controversy arises under the Renegotiation Act of 1943. 

The question presented by this petition for review is whether the 
Tax Court's judgment sustaining a determination of the War Contracts 
Price Adjustment Board was erroneous and should be reversed. The 
War Contracts Price Adjustment Board determined that petitioners had 
received excessive profits during the calendar year 1944 in the sum of 
$100,000. A petition for redetermination of said excessive profits 
was filed with the Tax Court of the United States. All of the facts and 
the legal issues were presented to the Tax Court by stipulation of the 


parties. Said stipulation provided that the amount of excessive 
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profits of petitioners for the year 1944 was $100,000 if either: 
(a) Regulation 348.3(2), issued pursuant to 
Section 403 of the Sixth Supplemental National 
Defense Appropriation Act, 1942, as amended, 
50 USCA App. Section 1191, was in 1944 or now 


is invalid; or 


(b) Gamlen Chemical Company and Gamlen 

Marine Service Company, the two names under 

which Harry Gamlen, Harry C. Gamlen and James 

E. Gamlen in 1944 did business, were separate and 

distinct partnerships. 

The stipulation further provided that if Gamlen Chemical Company 
and Gamlen Marine Service Company were not separate and distinct 
partnerships and if Renegotiation Regulation 348. 3(2) in 1944 was and 
now is valid when applied to this case, then the amount of petitioners’ 
excessive profits for the year 1944 was $58, 290. 

The Tax Court held that Renegotiation Regulation 348. 3(2) was 
invalid and on this ground decision was rendered for the respondent. 

On the issue of whether Gamlen Marine Service Company and Gamlen 
Chemical Company were separate and distinct partnerships, the 
decision of the Tax Court indicates a holding that they were not separate 
and distinct partnerships, but the decision is also susceptible of the 
interpretation that the issue was not decided. 

Ill 

Said Harry Gamlen, Harry C. Gamlen and James E. Gamlen, 
petitioners herein, being aggrieved by said opinion of the court and the 
decision entered pursuant thereto, desire a review thereof by the United 
States Court of Appeals for the District of Columbia cCircuit. 

IV 

Petitioners herein hereby assert the following errors which they 
intend to urge on review by the United States Court of Appeals for the 
District of Columbia Circuit of the decision of the Tax Court rendered 


herein on February 5, 1957: 
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(1) The Tax Court erred in holding that Renegotiation 
Regulation 348. 3(2) was invalid when applied to this case. 
(2) The Tax Court erred in holding that the amount of 
petitioners’ excessive profits for the year 1944 is $100,000. 


WHEREFORE, Your petitioners pray that this Honorable Court 
review the decision and order of the Tax Court of the United States and 
reverse and set aside the same and for the entry of such further orders 
and directions as by this court shall be deemed meet and proper in 
accordance with law. 

/s/ Lawrence Livingston 


2000 Russ Building 
San Francisco 4, California 


Counsel for Petitioners 


STATE OF CALIFORNIA 
CITY AND COUNTY OF SAN FRANCISCO 


) 
) ss 
) 


LAWRENCE LIVINGSTON, being first duly sworn, says: 

That he is counsel of record in the above named cause; that as 
such counsel he is authorized to verify the foregoing Petition for 
Review; that he has read the said petition and is familiar with the 
statements contained therein, and that the statements are true to the 


best of his knowledge, information and belief. 


/s/ “Lawrence Livingston 
[JURAT] 


| [ Filed March 1, 1957] 
NOTICE OF FILING PETITION FOR REVIEW 


To the United States Department of Justice, Washington, D.C., 
and George Cochran Doub, Esq., Assistant Attorney General 
Civil Division, Donald B. MacGuineas, Esq., Chief, General 
Litigation Section, and James H. Prentice, Esq.: 
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YOU ARE HEREBY NOTIFIED that the above petitioners did 
“. on the 28th day of February 1957, file with the Clerk of the Tax Court 
of the United States, Washington, D. C., Petition for Review by the 
United States Court of Appeals for the District of Columbia Circuit of 
the decision of this court heretofore rendered in the above-entitled 
case. Copy of the Petition for Review as filed is hereto attached and 
served upon you. 

Dated this lst day of March, 1957. 


v /s/ HOWARD P. LOCKE 
Clerk of the Tax Court of the United States 


102 Service of copy of Petition for Review acknowledged this Ist day 
of March, 1957. 


/s/ George Cochran Doub per dbm 
Assistant Attorney General 

United States Department of Justice 
Washington, D. C. 





eric Far Nr ye ee 


v 


PAs oe ee eo 





BRIEF AND APPENDIX TO BRIEF 





FOR PETITIONERS 
Gnited States Court of Appeals ia 
FOR THE DISTRICT OF COLUMBIA CIRCUIT cout! ofr 
grated or Og cnet 


pis“ e 13 ol 


No. 13, 851 iy \0* 
ee ee 
SiG 
HARRY GAMLEN, HARRY C. GAMLEN cers 
and 
JAMES E. GAMLEN 
copartners doing business as Gamlen 
Chemical Company, 


Petitioners, 
vs . 


UNITED STATES OF AMERICA, 


Respondent. 


PETITION FOR REVIEW OF DECISION OF THE TAX COURT 
OF THE UNITED STATES 


LAWRENCE LIVINGSTON 
PAUL C. MAIER 


Livingston & Borregard 
2000 Russ Building 
San Francisco 4, California 


RAWLINGS RAGLAND 
Investment Building 
Washington 5, D. C. 


Attorneys for Petitioners 


Robert I. Thiel, Printer 
Washington, D. C, 
EX 3-0625 








s+ 


(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Is Renegotiation Regulation 348.3 promulgated by the 
War Contracts Price Adjustment Roard under the Renegotiation 
Act of 1943 a valid regulation? 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 851 


HARRY GAMLEN, HARRY C. GAMLEN 
and 
JAMES E. GAMLEN 
copartners doing business as Gamlen 
Chemical Company, 


Petitioners 
vs. 


UNITED STATES OF AMERICA, 
Respondent. 


PETITION FOR REVIEW OF DECISION OF THE TAX COURT 
OF THE UNITED STATES 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


1 

This case arises under the Renegotiation Act of 1943. It 
involves a petition for review of a decision of the Tax Court of the 
United States adverse to petitioners. 


Petitioners, pursuant to Section 403(e)(1) of the Renegotiation 
Act of 1943, (for convenience hereinafter referred to as "the 1943 
Act"), filed their petition with the Tax Court of the United States for 
redetermination of excessive profits. The petition was filed 


Apr. 28, 1942, c. 247, Title IV, Sec. 403, 56 Stat. 245; Oct. 21, 1942, c. 619, Title VIII, 
Sec. 80l(a-c), 56 Stat. 982; July 1, 1943, c. 185, Sec. 1, 57 Stat. 348; July 14, 1943, c. 239, 
Secs. 1-4, 57 Stat. 564; Feb. 25, 1944, c. 63, Title VII, Sec. 701(b), 58 Stat. 78. Title 50, 
App. USCA Sec, 1191. 
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February 8, 1951. It appears in the Joint Appendix, p. 3. The answer 
of respondent was duly filed on August 20, 1951 (J. A. 9). The facts 

of the case were presented to the Tax Court in the form of a stipulation 
(J. A. 13). 


The case was submitted on briefs and without oral argument 
pursuant to Rule 30(a) of the Tax Court. The Tax Court, speaking 
through the Honorable J. Edgar Murdock, filed its opinion on January 
31, 1957 (J. A. 22). The decision of the Tax Court, made pursuant to 
the opinion, determined petitioners’ excessive profits for the year 1944 
to be $100,000. The decision was entered on February 5, 1957 (J. A. 
24). 


The Petition for Review by the United States Court of Appeals 
for the District of Columbia Circuit was filed on February 28, 1957 
(J. A. 24). 


Jurisdiction and venue of the United States Court of Appeals for 
the District of Columbia Circuit to review the decision of the Tax Court 
of the United States is founded on Section 1141 of the Internal Revenue 
Code. 

U. S. v. California Eastern Line, 348 U.S. 351, 75 S. Ct. 419, 

99 L. Ed 383 (1955). 


STATEMENT OF THE CASE 


The alleged excessive profits involved in this case were earned 
in 1944; therefore, the case arises out of Renegotiation Act 1943. 
This Act, although not enacted until February 25, 1944, is part of 
the Revenue Act of 1943. It has therefore been generally designated 
as the Renegotiation Act of 1943. 


The facts stated in this Statement of the Case are found in the 
Stipulation of Facts filed with the Tax Court which is included in the 


Joint Appendix, p. 13. This statement includes only such parts of the 





3 


stipulation as are material to the issues of this case. These parts 
are set forth in haec verba in the Appendix to this Brief. 


During 1944 petitioners Harry Gamlen, Harry C. Gamlen, and 
James C. Gamlen, of San Francisco, California, were partners doing 
business as Gamlen Chemical Company. During the period from April 
1, 1944 to December 1, 1944, Harry Gamlen, Harry C. Gamlen and 
James C. Gamlen were partners doing business as Gamlen Marine 


Service Company- 


In 1944 the books of Gamlen Chemical Company were kept on a 
calendar-year basis. The books of Gamlen Marine Service Company 
were kept on a fiscal-year basis commencing April 1, 1944° 


During the calendar year 1944, Gamlen Chemical Company 
received or accrued $400, 955 under contracts or subcontracts subject 
to renegotiation. During the period from April 1, 1944, to December 
31, 1944, Gamlen Marine Service Company received or accrued 
$157, 335 from renegotiation contracts or subcontracts with the War 


Shipping Administrator: 


The sum of these two amounts was $558, 288. The Renegotiation 
Act of 1943 provides in essence that all contracts and subcontracts 
shall be renegotiated unless receipts or accruals of a contractor for 
his fiscal year do not exceed $500, 000. (1943 Act, Section 403(c)(6) 
(B).) The pertinent provisions of the Act are quoted in the Appendix 
to this Brief. 


On November 29, 1950, the War Contracts Price Adjustment 
Board determined that Harry Gamlen, Harry C. Gamlen, and James 
E. Gamlen, a co-partnership doing business as Gamlen Chemical 
Company, had realized excessive profits within the meaning of the 
Renegotiation Act of 1943 in the amount of $100, 000 for the calendar 


1 Stipulation pars, 1, 14. 


2 Stipulation pars. 5, 16. 


3 Stipulation pars. 12, 23. 
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year 1944. For purposes of this case Petitioners had for that year 


renegotiable receipts in an amount of $558, 288. The effect of such a 
determination, if effectual, would be to reduce petitioners’ actual 
receipts to $448, 288. | 


The Renegotiation Act provides that the Board, in determining 
excess profits, shall give consideration to certain factors. These 
factors include "such factors the consideration of which the public 
interest and fair and equitable dealings may require, which factors 
shall be published in the regulations of the Board from time to time 
as adopted". (1943 Act, Sec. 403(a)(4)(A)(vii). ) 


In 1944 the Board did promulgate a regulation on the subject of 
fair and equitable dealing. This regulation provides that ''no deter- 
mination of excessive profits. . . shall be made. . .which when 
deducted from. . .receipts. . .will reduce them below $500, 000". 
(Regulation 348. 3(2).) This regulation, if applied to this case, would 
limit the determination of excess profits to $58, 288, as opposed to the 
determination of $100, 000. 


At the time when renegotiation of Gamlen Chemical Company 
was Started, there was no question but that Regulation 348.3 was valid 
and controlling. The regulation was treated as valid for 5 years. 
Before the Gamlen renegotiation was completed and in 1949, the Tax 
Court of the United States decided Wolff v. Macauley, 12 T.C. 1217 
(1949). That case involved the question of a renegotiation under the 
1942 Renegotiation Act, not a renegotiation under the 1943 Act. There 
was no regulation comparable to 348.3 applicable to the 1942 Act. In 
fact, there were no regulations of any kind applicable to the 1942 Act. 
Nevertheless, the Tax Court, although interpreting the 1942 Act, de- 
clared by obvious dictum that Regulation 348. 3(2) promulgated by the 
Board under the 1943 Act was invalid) An examination of the opinion 


1 
This dictum was held to govern our case by Judge Murdock, whence arose this petition. 
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of the Tax Court and of the briefs in the Wolff case shows that the 
question of the validity of the regulation was not properly presented 


or determined. Judges Johnson and Arundell dissented from the Court's 
holding.’ 


Since the Wolff decision there have been only two decisions 
arising under the 1943 Renegotiation Act which consider the validity 
of Regulation 348.3. These cases are Howard Plastics Inc. v. War 
Contracts Price Adjustment Board, 1951 PH TC Memo., par. 51, 188, 
and this case. Both cases hold the Regulation to be invalid, but do so 
solely on the authority of Wolff and without any analysis of that decision. 
Neither Wolff nor Howard Plastics was brought to any court of review. 
This is the first case in which the question of validity of regulation has 
been presented to any Circuit Court. 


In this case, there is no factual problem. The only question is 
the validity of Renegotiation Regulation 348.3. This is the stipulation 
of the parties. So the whole case turns on what is really one simple 
proposition. If the Regulation is valid, the decision of the Tax Court 


2 
must be reversed: 


STATUTES AND REGULATIONS 


In the course of our argument, we will quote such parts of the 
statutes and regulations as may be material. In the Appendix to this 
brief we quote the pertinent parts of the Renegotiation Acts of 1942 
and 1943. We also quote Renégotiation Regulation 348.3 in full. 


This dissent will be discussed fully later in this brief. 


An additional issue presented to the Tax Court in this'case was whether Gamlen Chemical Company 
and Gamlen Marine Service Company were two separate partnerships or were one and the same partner- 
ship. Since the opinion of the Tax Court appears to have decided the case on the issue of the validity 
of Renegotiation Regulation 348.3, and not on the issue of whether there were one or more partnerships, 
petitioners and respondent have filed a stipulation in this Court limiting the issue here to the validity of 
the Regulation. Since the issue as to one or more partnerships is not before this Court, numerous 
exhibits, relevant only to that issue, which were a part of the stipulation filed in the Tax Court (Joint 
Appendix p. 13) have been omitted from the Joint Appendix. 
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STATEMENT OF POINTS UPON WHICH 
PETITIONERS RELY 
Petitioners in this case will establish and rely upon the 


following contentions: 


1. Renegotiation Regulation 348.3 promulgated by the War 
Contracts Price Adjustment Board under the Renegotiation Act of 
1943 is valid. The Tax Court erred in determining that Renegoti- 
ation Regulation 348. 3(2) is invalid. 


2. Petitioners' excessive profits, correctly determined, 
are $58,288. The Tax Court of the United States erred in deter- 
mining that petitioners' excessive profits for the year 1944 were 
$100, 000. 


SUMMARY OF ARGUMENT 


The sole question considered in this case is whether a regulation 
of the War Contracts Price Adjustment Roard is valid. The Renegot- 
iation Act of 1943 provides that all the contracts within its terms shall 
be renegotiated unless receipts or accruals of a contractor for his 
fiscal year do not exceed $500,000. The Regulation provides that 
there shall be no determination of excessive profits which when de- 
ducted from the contractor's receipts will reduce them below $500, 000. 
Solely upon the authority of one case, Wolff v. Macauley, 12 T.C. 1217, 
the Tax Court held that this Regulation was invalid. This court is 
called upon to determine only whether this decision is correct. 


There are two reasons why the Regulation is valid. One is that 
the Regulation is exactly what the Act provides for. The other is the 
Act itself establishes the same limitations as the Regulation establishes. 


The Supreme Court has held that the 1943 Act contains a valid 
delegation of power to the Board to determine excessive profits and 
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that the standards of determination are clear. The 1943 Act gives 

the Board plenary and unlimited authority to determine excessive 
profits subject to six specific factors and "such other factors, the 
consideration of which the public interest and fair and equitable 
dealing may require, which factors shall be published in the regu- 
lations of the Board. . ." The "fair and equitable" provision is a 
sufficient standard to permit a regulation which will control the deter- 
mination of excessive profits. The Regulation is one method adopted 
by the Board for the purpose of determining how excessive profits 
would be fairly and equitably fixed in a given case. 


The purpose of the Regulation is to avoid absurdity and to give 
all contractors similarly situated the same treatment. If a contractor 
has receipts of $500,000, the Board is without jurisdiction to assess 
excessive profits. If an additional dollar is added, he is subject to 
such assessment. The Regulation was intended to avoid the inequity 
and unfairness of a situation whereby a $500, 000 contractor would be 
assessed nothing and the $500, 001 contractor might be assessed any 
amount without limitation. Thus the Regulation accomplishes the exact 


result which the Act enjoins upon the Board, viz., fairness and equity 


in the determination of excessive profits. The legislative history of 
the Act indicates that Congress intended what the Regulation accom- 
plished. 


Moreover, where a Statute gives an administrative body the power 
to regulate and sets a standard for the exercise of that authority, there 
is a presumption that there were facts which justified the rule which 
was adopted to accomplish the legislative purpose. 


An additional reason why the Regulation is valid is that if the 
contractor should be renegotiated to an amount below $500, 000, his 
receipts for the fiscal year involved would, by act of the Board, be 
reduced below $500, 000 and the Board would thus have exceeded the 
jurisdictional amount fixed by the Statute. 
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The only basis for the Tax Court's decision was a statement in 


Wolff v. Macauley, supra, to the effect that the Regulation was invalid. 


There are only three known decisions on the subject of the validity of 
the Regulation. They are Wolff, Howard Plastics, supra, and this 
case. The two latter cases are decided solely on the authority of 
Wolff, without reasoning or discussion. 


Wolff is clearly erroneous. It arose under the 1942 Act and not 
under the 1943 Act. The 1942 Act did not give plenary power to the 
Board because there was no Board. The 1942 Act did not give anyone 
power to regulate. The 1942 Act contained no standard of excessive- 
ness whatsoever and in particular no reference to fairness or equity. 
The only reason why the subject of the Regulation entered the Wolff 
case was that the contracior argued to the Tax Court that the Regulation, 
promulgated under the 1943 Act, should be referred to in order to inter- 
pret the 1942 Act. Without any argument on the subject whatsoever, 
either from the Government or the contractor, the Tax Court held the 
Regulation invalid by the merest dictum. The differences between the 
1942 Act and the 1943 Act were never argued or considered in briefs 
or by any of the judges of the Tax Court. 


There were two judges of the Tax Court who dissented in the 
Wolff case, holding that a renegotiation to a point below $500, 000 was 
violative of the Act. Petitioners submit that the analysis of the dis- 
senting judges is sound and that it is a violation of the Act to reduce 
receipts to $500, 000 or less by taking away from the contractor an 
amount which accomplishes that result. However, even more clear 
is the proposition that the Regulation was exactly what the 1943 Act 
provided for in the "fair and equitable" section. 





ARGUMENT 


I. Renegotiation Regulation 348.3 Is Valid. By Virtue 
Of This Regulation And The Provisions Of The Re- 
negotiation Act Of 1943, The Alleged Excessive 
Profits Of Petitioners May Not Be Eliminated In An 
Amount Which Will Reduce The Renegotiatable Receipts 
Of Petitioners Below $500, 000. 


(A) The Renegotiation Act of 1943 delegates authority and 
provides a standard for its exercise which is sufficiently 
definite to permit the Board to regulate the determination 
of excessive profits. 

In testing the validity of a regulation promulgated by an admini- 
strative body, it is requisite that the statute under which that body acts 
contain a delegation of legislative authority for the exercise of that 
power, as well as a sufficient definition of legislative policy and stan- 
dards for the exercise of that authority. The Supreme Court of the 
United States has decided that the Renegotiation Act of 1943 contains a 
valid and constitutional delegation of power for the determination of 
excessive profits and that the standards pursuant to which that power 


is to be exercised are reasonably clear. Lichter v. United States, 334 
U.S. 742, 68 S.Ct. 1294, 92 L.Ed. 1694 (1947). In reference to the 
1943 Act, the Court said: 


The constitutional argument is based upon the claim 
that the delegation of authority contained in the Act 
carried with it too slight a definition of legislative 
policy and standards. Accordingly, it is contended that 
the resulting determination of excessive profits which 
were claimed by the United States amounted to an un- 
constitutional exercise of legislative power by an ad- 
ministrative official instead of a mere exercise of ad- 
ministrative discretion under valid legislative author- 
ity. We hold that the authorization was constitutional. 
Certainly as spelled out in Section 403(a)(4)(A) (Court's 
footnote omitted) of the Second Renegotiation Act with 
respect to fiscal years ending after June 30, 1943, there 
can be no objection on this ground. (pp. 774-775) 


This case was not cited to the Tax Court in Wolff v. Macauley, the case which held Regulation 
348. 3(2) invalid. 
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The section of the 1943 Act referred to by the Supreme Court, 
Section 403(a)(4)(A), sets forth the factors to be considered by the 
Board in determining excessive profits. There are six specific fac- 
tors, and "such other factors the consideration of which the public 
interest and fair and equitable dealing may require". 


In the light of established principles of law, these standards are 
Sufficiently definite to permit the Roard to promulgate regulations which 
will control its determination of excessive profits. In cases involving 
a problem similar to ours, the Supreme Court has so held. Thus in 
Yakus v. United States, 321 U.S. 414, 64S.Ct. 660, 88 L.Ed. 834 
(1943), "fair and equitable” was held a sufficient standard. In 
American Power Co. v. S.E.C., 329 U.S. 90, 67S.Ct. 133, 91 L. Ed. 
103 (1946) “unfairly or inequitably distributed voting power" was found 
to be a sufficient standard. 


It would thus appear that the language of the 1943 Renegotiation 
Act contains standards for the determination of excessive profits suf- 
ficient to permit regulation. Since the power to regulate exists, the 
regulation must be valid. 


(B) The War Contracts Price Adjustment Board had both the 
specific and the implied power to promulgate Renegotiation 
Regulation 348. 3. 


The only part of Regulation 348.3 which was actually held in- 


valid was subparagraph (2). However, subparagraphs (1) and (5) are 


closely related, so that they may be deemed involved in the controversy. 
These are the provisions to the effect that profits will not be eliminated 
to such an extent as to reduce receipts below the statutory floors of 

$25, 000, in specified subcontracts, + and $500, 000 in the case of con- 
tracts like those of petitioners. The essential parts of the Regulation 
follow: 


As defined in Sec, 403(a) (5) (B), 1943 Act. See infra. 
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348.3 - No Reduction by Refund Below Exemption 


(1) No determination of excessive profits to be 
eliminated from the aggregate amount of gross 
receipts or accruals under subcontracts referred 
to in subsection (a)(5)(B) of the 1943 Act shall be 
made in amount greater than that which when de- 
ducted from the aggregate amount of such gross 
receipts or accruals for the contractor's fiscal 
year will reduce them below $25, 000. 


(2) No determination of excessive profits to be 
eliminated from the aggregate amount of gross 
receipts or accruals under contracts and sub- 
contracts. . .shall be made in an amount 
greater than that which when deducted from the 
aggregate amount of such gross receipts or 
accruals for the contractor's fiscal year will 
reduce them below $500, 000. 


(3) ...(Is concerned solely with proration if 
part of a year is involved. )+ 


(4) ...(Is concerned solely with income taxes 
other than Federal. ) 


(5) In the case of a contractor who has affili- 
ates. . .excessive profits to be eliminated may 
be determined in an amount not greater than that 
which when deducted from the aggregate amount 
of receipts or accruals of the contractor and his 
affiliates. . .will reduce the aggregate amount 
of such receipts or accruals below the minimums 
set forth in this paragraph 348. 3. 


(6) ...(Is concerned solely with renegotiation on 
a consolidated basis and intercompany sales. ) 
The argument before the Tax Court discussed only the validity 

of 348. 3(2), because that is the provision which governs this case. 
The opinion of the Tax Court was limited to subdivision (2). However, 
subdivisions (1) and (5) may be material, because (1) applies the 
principle of a floor in the same manner as subdivision (2), and (5) may 
be applicable in some fashion, because the renegotiation of petitioners 


There is no question as to the validity of subdivisions (3), (4) and (6), so they are omitted. Only 
the floor provisions are in question. See infra. 
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involved two different names used by the same partners, viz: 
Gamlen Chemical Company and Gamlen Marine Service Company. 


The question of validity of Regulation 348.3 is determined by 
two factors: (1) whether the 1943 Act gave the Board power to pro- 
mulgate the regulation, and (2) whether the regulation is consistent 
with the 1943 Act. 


These propositions must be determined from an analysis of the 


Act. We will state the terms of the Act as briefly as possible. 
Sec. 403(a)(1) defines "Department". (In our case, the "Department" 
is the Maritime Commission. ) 

(2) Defines "Secretary". (In our case, the "Secretary" is 
Chairman of the Maritime Commission. ) 

(3) Defines "renegotiate" and "renegotiation". They include 
a "determination under this Section of the amount of any excessive 
profits": 

(4)(A) says that "excessive profits" means "the portion of the 
profits derived from contracts with the Departments and subcontracts 
which is determined in accordance with this section to be excessive". 
Then follows a statement of the factors to be taken into consideration 
in determining excessive profits, viz: 

(i) The contractor's efficiency; (ii) reasonableness of costs and 
profits with particular reference to volume, normal pre-war earnings 
and comparison of war and peacetime products; (iii) amount and source 
of capital and net worth; (iv) risk assumed; (v) contribution to the war 
effort; (vi) character of the business; (vii) "such other factors the 


consideration of which the public interest and fair and equitable dealing 
may require, which factors shall be published in the regulations of the 


Board from time to time as adopted". 


The determination is to be made by the War Contracts Price Adjustment Board. 
NOTE: Emphasis throughout this brief is writer's unless otherwise stated. 
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(4)(B) defines profits as excess of receipts over costs. Pro- 


vision is made for proper accounting and for reasonable costs. 
(4)(C) excludes certain cost items from consideration. 


(5) defines "subcontracts". Subparagraph (B) includes in the 
definition of subcontracts, contracts between two parties, one of which 
is found to be a bona fide executive officer, partner, or full-time em- 
ployee of the other party to a contract, any amount payable under which 
is contingent upon the procurement of a contract with a Department, or 
determined with reference to the amount of such contract, or under 


which any part of the services performed consists of soliciting or pro- 


1 
curing contracts with a Department. 


(6) defines "article". 

(7) defines "standard commercial article". 

(8) defines "fiscal year". 

(9) defines "received or accrued" and "paid or incurred". 


Sec. 403(b) provides for inclusion in every contract involving an 
estimated amount in excess of $100, 000 provisions for (1) elimination 
of excessive profits through renegotiation; (2) retention or payment of 
excessive profits; (3) insertion of excessive profits provisions in sub- 


contracts. 


Sec. 403(c) provides as follows: (1) ''Whenever, in the opinion 
of the Board, the amounts received or accrued under contracts with the 
Departments and subcontracts may reflect excessive profits... .", 
notice of renegotiation is given. The amount of excessive profit shall 
be determined by agreement. If an agreement is not reached the Board 
shall make a unilateral order. (As was done in our case.) 
In the absence of a petition to the Tax Court, an order so made is final 
and conclusive. The remainder of subparagraph (1) is immaterial to 


any phase of this case. 


i Such subcontracts have a floor of $25,000 under the provisions of Sec. 403(c)(6)(B). 
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(2) provides methods of enforcement and for disposition of 


money collected. 
(3) limits the time within which proceedings may be commenced. 
(4) provides for finality of agreements. 


(5)(A) provides for financial information for the Board and (B) 


makes reference to special contracts not material here. 


(6) makes the Act applicable to fiscal years ending after June 
30, 1943, with certain immaterial exceptions. Then follows the all- 
important provision that there shall be no renegotiation if 


(B). . .the aggregate of the amounts received or accrued 
in such fiscal year by the contractor or subcontractor and 
all persons under the control of or controlling or under 
common control with the contractor or subcontractor, under 
contracts with the Departments and subcontracts. . .do not 
exceed $500, 000 and under subcontracts described in sub- 
section (a)(5)(B) do not exceed $25, 000 for such fiscal year. 


403(d)(1) "There is hereby created a War Contracts Price 
Adjustment Board (in this section called the 'Board'), which shall 
consist of six members." Then follows a specification of the members 
of the Board. 


(2) provides for the principal office and other offices of the 
Board and for a majority to constitute a quorum. 


(3) provides for officers and employees. 
(4) provides for delegation of powers. 


(5) gives the Board plenary power over procedure and 
review of decisions of those to whom authority has been delegated. 


403(e)(1) provides procedure for review by the Tax Court; pur- 
ports to give the Tax Court the last word on amount. 


(2) provides for review of decisions made prior to July 
1, 1943. 
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403(f) is concerned with repricing. 
403(g) is concerned with invalidity. 


403(h) provides for termination of the thrust of the law, unless 
extended. 
403(i)(1) exempts certain contracts and commodities. 
(2) gives the Board power to interpret exemptions and to 
define. 
(3) is concerned with the products of nature and gives the 
Board power to make regulations with respect to such products. 
(4) gives the Board wide discretion in exempting various 


types of contracts. 
403(j), 403(k), and 403(1) have no possible relevancy. 


We apologize for the length of our outline of the statute; however, 
we believe that it is necessary for purposes of analysis. It must now 
be apparent that the Board's powers are almost unlimited. The most 
important provisions of the Act are these: 

1) Excessive profits are to be determined as provided in the Act. 
Sec. 403(a)(3) and (4)(A). 

2) In determining excessive profits certain factors are to be 
taken into consideration. Sec. 403(a)(4)(A). 

3) Among the factors to be taken into consideration are such 
other factors as the public interest and fair and equitable dealing may 
require to be taken into consideration. These factors are to be pub- 
lished in the regulations of the Board from time to time, as adopted. 
Sec. 403(a)(4)(A)(vii). 

4) The amount of excessive profits is to be determined by the 
Board. Sec. 403(c)(1). 


5) Exempted from the process of renegotiation are contractors 


and subcontractors whose aggregate receipts or accruals do not exceed 
$500, 000, and subcontractors whose receipts do not exceed $25, 000 
under subcontracts described in Sec. (a)(5)(B). Sec. 403(c)(6)(B). 
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6) The Board is created by the Act. 403(d). 


From these references the scheme of the Act becomes apparent. 
It is Simply this: the Board determines the amount of excessive pro- 
fits. This determination is subject only to the requirement that certain 
factors be taken into consideration. Included in these factors are such 
factors as the public interest and fair and equitable dealing may re- 
quire and for that purpose specific authority to make rules is granted. 
In light of the fact that the Board decides the amount of excessive 
profits and that it is given the specific power and duty to make rules 
which the consideration of the public interest and fair and equitable 
dealing require, we have some difficulty in understanding why there is 
any question about the power of the Board to make the rule in question. 
The Board and only the Board determines what are excessive profits. 
Yet the Government says in effect that it cannot do just that. 


The regulation is determinative of excess profits; it is not only 
consistent with but also seems to be demanded by the statutory scheme. 
The Board is enjoined not to renegotiate when the aggregate of the con- 
tractor's receipts is $500, 000 or less. The Board is enjoined to take 
into consideration factors which "the public interest and fair and equit- 
able dealing may require.’ The Board is told to make rules in that 
behalf. 

The Board is then presented with this situation. Any contractor 


whose receipts do not exceed $500, 000 is exempt. However, ifa 


contractor receives $500,001, he is not exempt. Perhaps the con- 
tractor whose receipts do not exceed $500, 000 has $100, 000 of what 
might otherwise be excessive profits. Nevertheless, the Board is 
prohibited from making any recovery from him; he gets off for nothing. 
The contractor who has received $500, 001 and also has what might be 
determined as excessive profits of $100, 000 must pay $100, 000 for his 
extra dollar of business. Is this fair? Is this equitable? Is this in 
the public interest? It is obvious that the Board may have and should 
have come to the conclusion that such a result was neither fair, 
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equitable nor in the public interest. 


So the Board made the regulation, just as Congress instructed. 
This regulation has the effect of giving an even break to all contractors 
in Similar situations. The rule implements the sense of the Act that 
there will be no re-negotiation below a floor of $500,000. Such a rule 
surely appears to be intelligent and sensible and made within the 
authority of the Board, and so everyone thought until Wolff came along 
and so the Board acted from 1943 to 1949. 


Our basic contention is thus simply stated. By virtue of Sec. 
403(a)(4)(A)(vii), the Board had the power and authority, if not the duty, 
to make regulations for the determination of excessive profits; our 


regulation is made in exercise of that power. 


By this we do not intend to imply that Re-negotiation Regulation 
348.3 must necessarily have been issued solely by virtue of powers 
derived from the fair and equitable factors section. What we assert is 
this: in addition to the Board's authority flowing from Sec. 403(a)(4)(A) 
(vii), the authority may also be traced to the Act as a whole. Thatis 
to say, an administrative agency may make regulations based upon im- 
plied statutory authority. (Davis, Administrative Law, 1st Ed. 1951, 
p. 195). We do not belabor this latter point because we think it clear 
that the Renegotiation Act afforded specific authority for this regulation. 


Authority for the Regulation need not rest alone on the opinion of 
the Board or of the Petitioners. The result was that unmistakably in- 
tended by Congress. Consider the statement of an outstanding member 
of the United States Senate, Senator Walter George, then Chairman of 
the Senate Finance Committee, made on the Senate floor at the time of 
the consideration of the Conference Report on the 1943 Revenue Act: 

We have received some complaints from contractors 
whose total contracts for the fiscal year aggregate slightly 

over $500,000. For example, a contractor might receive 

total amounts for his fiscal year aggregating $510, 000. 


While this would make his contracts subject to renegotiation, 
it is not intended that the renegotiation shall reduce such 
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amounts received below $500, 000, and, on inquiry, I 
find that that is the disposition of certain of the Depart- 


ments charged with renegotiation. 


The language of the statute is "contracts aggre- 
gating $500, 000 received or accrued", and it has been 
pointed out by at least one of the Secretaries that it 
would be easy in the case of contracts totaling just a 
little more than $500, 000 for the contractor to decline 
to receive that amount, in which event his total con- 
tracts would not be renegotiated. 
In the light of this statement there can be no doubt that Congress 
was apprised of the fact that the 1943 Act did not involve or contemplate 


renegotiation below a $500, 000 floor. 


C. Since The Regulation Is Within The Scope Of The 
Authority Given To The Board By The 1943 Act, 
There Is A Presumption Of The Existence Of 
Facts Which Justify The Regulation. 

In our argument thus far, we have endeavored to establish two 
propositions: (1) that the Renegotiation Act of 1943 delegates authority 
to the Board to determine excessive profits in accordance with a stan- 
dard of sufficient definiteness to enable the Board to promulgate regu- 
lations, and (2) that the Act both specifically and perhaps impliedly 
grants the Board the power to make such regulations. 


Whenever there is present such delegation of authority to 
regulate and a standard for the exercise of that authority, a presump- 
tion arises that there are facts which justify the exercise of that 
authority. The foregoing proposition is stated in the landmark case of 
Pacific States Box and Basket Company v. White, 296 U.S. 176, 56 
S.Ct. 159, 80 L. Ed. 138 (1935). There, a state agency passed a 
regulation prescribing the size and type of container to be used in 
packing fruit. The Company sought an injunction on the grounds that 
the regulation would put it out of business and thereby deprive it of its 
constitutional rights. Justice Brandeis, in discussing the regulation, said: 


1 90 Cong. Rec. 1301, Feb. 7, 1944 
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But where the regulation is within the scope of 

authority legally delegated, the presumption of exis- 

tence of facts justifying its specific exercise attaches 

alike to statutes, municipal ordinances and to orders 

of administrative bodies. 

The cases on the subject have followed this language. See, 
Safeway Stores, Inc. v. Porter, 154 Fed. 2d 656 (Emer.Ct. of Appeals 
1946); Knight v. Mantel, 135 Fed 2d 514 (8th Cir. 1943); and Rogge v. 


United States, 128 Fed. 2d 800 (9th Cir. 1942). 


Applying the rule to our case, it would appear that the Govern- 
ment, the party arguing against the validity of the regulation, has a 
heavy burden. It must overcome a presumption that the regulation in 
question here is not justified by the factual situation which faced the 
Board at the time of its promulgations. Petitioners have demonstrated 
that the Regulation was justified. 


Il. The Decisions Of The Tax Court Of The United States 
Declaring Renegotiation Regulation 348.3(2) Invalid 
Are Erroneous And Should Not Be Followed. 
While it seems clear enough that Renegotiation Regulation 348.3 
is valid under the Renegotiation Act of 1943, the Board nevertheless 


decided in this case that that regulation was invalid. 


The Board's decision was based solely on Wolff v. Macauley, 12 
T.C. 1217, (1949). That case held that Regulation 348. 3(2) was invalid. 


The Board did not rescind the regulation. Therefore, the parties 
herein have agreed that if the regulation was valid the Petitioners will 
save $42, 000 minus tax differentials. 


Here, the Tax Court also held that the Regulation was invalid. The 
Tax Court, in this case had Wolff and the added authority of a memoran- 
dum decision in Howard Plastics, Inc. v. War Contracts Price Adjust- 
ment Board, 1951 P.H.T.C. Memo par 51, 188, which is based solely 
on Wolff without discussion or reasoning. The most extraordinary 
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feature of the Wolff case is that the Wolff case did not involve Regula- 
tion 348.3, or any regulation, whatever, because Wolff did not arise 
under the 1943 Renegotiation Act. It arose under the 1942 Renegotia- 
tion Act The statement in Wolff as to the regulation was thus mere 


dictum. 

Nevertheless, we will analyze Wolff in detail. In that case there 
were two questions, the first of which is not involved here. The second 
question is thus stated by the Court: 

Under section 403(c)(6) of the Renegotiation Act of 1942, 

as amended, may petitioners’ excessive profits be eli- 

minated in an amount greater than that which, when de- 

ducted from the aggregate amounts received and accrued 

to petitioners ($132, 819. 79), will reduce them below 

$100, 000? (p. 1218) 

This sends us to the 1942 Act. In some respects the 1942 Act and the 
1943 Act are the same. Thus Sections 403(a)(1) and 403(a)(2) of the 
1942 Act define "Department" and "Secretary" as they are defined in 
the 1943 Act. Other similarities are also present. But in the respects 
which govern our problem, the two Acts are very different. The 1942 
Act defines "renegotiate" and "renegotiation" as including the "refixing 
by the Secretary of the Department of the contract price” Sec. 403(a)(3). 
It defines "excessive profits" as "any amount of a contract or subcon- 
tract price which is found as a result of renegotiation to represent ex- 
cess profits" Sec. 403(a)(4). This is an entirely different standard for 
the determination of excessive profits from the standard set in the 1943 
Act? Actually, there is no "standard" in the 1942 Act. The 1943 Act, 
by section 403(a)(4)(A), requires the Board to consider various factors 


Apr. 28, 1942, c. 247, Title IV, Sec. 403, 56 Stat. 245; Oct. 21, 1942, c. 619, Title VIN, 
Sec. 801 (a-c), 56 Stat, 982; July 1, 1943, c. 185, Sec. 1, 57 Stat. 348; July 14, 1943, c. 239, 
Sections 1-4, 57 Stat. 564; Title 50, App. USCA Sec. 1191. 


There are provisions for including renegotiation provisions in contracts; for the Secretary of 
Department to require a contractor to renegotiate; for collecting what the catractor owes the government 
after renegotiation; for agreements as to renegotiated amounts; and for time limitations. The 1942 Act 
exempts contractors who will not receive or accrue in excess of $100,000, as compared to $500, 000 in 
the 1943 Act. 


The 1943 Act sets up the various factors previously stated. 
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including "fair and equitable dealing’. The phrase "any amount" found 
in the 1942 Act but not present in the 1943 Act, is vital to an under- 
standing of the Wolff case. In addition to the difference in definition, 
here are three important differences between the two Acts. In the 
1942 Act: 


1. Excessive profits are to be determined by the Secretary of 
the Department, not the Board. 

2. There is no provision for regulations regarding the deter- 
mination of excessive profits. 

3. There is no provision for the criteria upon which the Secre- 
tary of a Department may fix excessive profits. Particularly, there is 
no provision for taking into consideration any "factors" and particularly 
"such other factors the consideration of which the public interest and 


fair and equitable dealing may require." 


If we scrutinize the 1942 Act, we find only two provisions material 
to our case. These are the following: 


1. Contractors who receive $100, 000 or less are exempt from 
renegotiation. (1942 Act, Sec. 403(c)(6)(iii). 


2. Any amount which is found to be excessive profits by re- 


negotiation is excessive profits. (1942 Act, Sec. 403(a)(4). 


Section 403(a)(4) of the 1942 Act says: 


The term "excessive profits'"’ means any amount of 
a contract or subcontract price which is found as a result: 
of renegotiation to represent excessive profits. 


What possible connection can there be between the 1942 Act and 
Regulation 348.3? Actually, they are foreign to each other. Then how 
did a Regulation under the 1943 Act creep into the Wolff case? It is 
because there is a provision in the 1942 Act that a contractor who re- 
ceives or accrues less than $100, 000 will not be renegotiated. (Sec. 
403(c)(6)(iii). The $100, 000 provision, Sec. 403(c)(6)(iii) of the 1942 
Act, and the $500, 000 provision, Sec. 403(c)(6)(B) of the 1943 Act, are 
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the same, except as to amount. But the provisions which are also 
material, i.e., the factors of fair and equitable dealing and of the 
power to make rules, are missing from the 1942 Act. 


The Tax Court in Wolff examined the statute and found that once 
a contract is negotiable ANY AMOUNT found to be excessive by the 
Secretary is ipso facto excessive. 


Here is what Judge Byron B. Harlan says: 


The only remaining issue is whether petitioners' 
excessive profits may be eliminated in an amount which 
will reduce petitioners’ renegotiable income b2low 
$100,000. (p. 1220) 


The learned Judge points out that under the 1942 Act, the various 
Secretaries of the Department were separately authorized to negotiate, 
Saying, '’'There was no central authority vested with the power of re- 
negotiation." (p. 1220) 


This, says the opinion, led to conflicting constructions by different 
Departments. For example, the Navy applied a floor of $100, 000 and 
the Maritime Commission refused to do so. The opinion then quotes 
Sec. 403(a)(4) of the 1942 Act which authorizes and directs renegotia- 
tion and 403(c)(6)(iii) which says that contractors whose receipts and 
accruals not exceeding $100, 000 are not renegotiable. 


The opinion then says: 


From the above statutory provisions, it is apparent 
that excessive profits applies to "any amount" of profits 
which the renegotiation authority deems to be excessive. 
There is no Statutory provision in any way‘eliminating any 
part of the profits from consideration after the renegotia- 
ting authority has legally assumed jurisdiction. Section 
403(c)(6) provides that there shall be no renegotiation of 
any contract unless the aggregate sales by, and the 
amount payable to, the contractor or subcontractor shall 
exceed $100, 000. There is no provision in the renegotia- 
tion law whereby the renegotiating authority, after having 
once assumed jurisdiction, shall not have authority to de- 
clare profits to be excessive as soon as the amount of 
those profits subtracted from the amount of aggregate 
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sales or amount payable to the contractor or subcontractor 
shall equal $100, 000. If it had been the intention of Con- 
gress to impose such an administrative limitation on the 
renegotiating authority, it would certainly appear that such 
an intention should have been expressed in the legislation it- 
self. (p. 1221) 


Without regard to whether the opinion was right or wrong, it 
should have ended at that point. The issues before the Court had been 
decided. It so happened, however, that the contractor cited Regulation 
348. 3(2) of the Board under the 1943 Act. This could have been dis- 
posed of by a statement that neither the Board, the Regulation nor the 
1943 Act were involved; they all came into existence after the fact. 
Instead the Judge chose to dispose of Wolff's argument concerning the 
effect of Regulation 348. 3(2) by the oversimplified method of declaring 
it invalid. We can best demonstrate the error of thus holding by 
analyzing the briefs in Wolff. 


Judges are sometimes led into error by the manner in which the 
case is presented by the lawyers. We have read the briefs. This is 


what happened. Wolff argued: 


(1) Conflicting constructions of the 1942 Act by the Navy and 
Maritime Commission resulted in inequity. A contractor whose total 
was $99, 000 would not be renegotiated at all, whereas Wolff whose 
total was $132,000, was renegotiated down to $72, 000. 

(2) The Navy adhered to the $100, 000 floor and the Maritime 
Commission did not. Such conflict gave a Navy architect a better deal 


. a a 1 
than a Commission architect. 


(3) Congress could not have intended such an inequitable result. 
(4) The provision of the 1943 Act fixed the jurisdictional floor 
in the same manner as it was fixed in the 1942 Act, except as to amount. 
Therefore, the interpretation of the 1943 Act would be a correct inter- 
pretation of the 1942 Act. (Wolff Br. p. 10). 


1 
Architectural services were rendered by Wolff. 





24 


(5) The correctness of the Navy's interpretation is supported by 
"Congressional and administrative interpretation" of the 1943 Act (Id. 
p.9). This is attested by the statement of Senator George (supra) and 
by Regulation 348. 3(2). 


The Government's brief does not argue the subject of the alleged 
$100, 000 floor. The Government's brief merely says that 


. .the statute itself contains no provision 
governing the point. . .the various departments 
were not uniform in their practice. (Govt. Br. p. 13) 


Thus, Wolff's contention was limited to the point that Sec. 403(a)(6)(iii) 
of the 1942 Act should be interpreted as prohibiting a determination of 
excessive profits to reduce a contractor's receipts to an amount below 
the floor. His argument as to Renegotiation Regulation 348.3(2) was 
only that the regulation was interpretive; that in view of the identity 
between the jurisdictional limit provisions of both Acts, the 1943 Re- 
gulation offered an explanation of what was meant by the 1942 provision. 
On this subject the Tax Court's opinion says: 
If we accept for the argument that this regulation 

applying to the 1943 Act should carry interpretative 

authority on a similar section of the 1942 Act, never- 

theless, it seems evident that the regulation makes 

definite legislative provision which is not authorized 

by either the 1942 or the 1943 Renegotiation Act. 

Therefore, its provisions go beyond the authority of 


an administrative agency in that it writes substantive 
law. (p. 1222) 


The opinion quotes the first paragraph of Senator George's 


statement, as we have quoted him, and disposes of the statement as 
follows: 


It will be seen that the Senator was not discussing 
terms in the act of dubious meaning. He was setting 
forth what he evidently thought to be the provisions of 
the act, but if the reading of the act itself fails to dis- 
close such provisions, the remarks of the Senator can 
not be accepted as establishing statutory provisions 
which are not included in the act. (p. 1222) 
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Alfred S, Beeley, 12 T.C. 61 (1949) is cited. This case supports 
our position, as we will later demonstrate. Judges Johnson and 
Arundell dissented. Of this dissent, there is much to be said. All of 
this logically belongs in Part III of this brief where it wiil be fully 
considered. At this juncture, we are trying to find out why Wolff held, 
on the basis of an erroneous argument, that a Regulation under a law 
which was not involved in the case, was an invalid Regulation. 


Although it is perhaps extraneous, we would like to point out an 
interesting phase of Wolff's argument about using Senator George's 
statement and the Regulation to interpret the 1942 Act. There isa 
logical barrier when an argument is offered that a statement made in 
1943 or a Regulation made in 1944 can be applied retroactively to sup- 
port a 1942 interpretation. Such a barrier here is actually more illus- 
ory than real. The 1943 Act, while making many substantial changes 
in the 1942 Act, was nevertheless an amendment of the 1942 Act. It 
did not pretend to be a new law. We think that this lends some weight 
to Wolff's argument. It is highly possible that the statement of Senator 
George, showing the administrative and intended interpretation of the 
Act, forestalled a revision of language which would have made more 
clear the meaning of the statutory language. For whatever suggestive 
weight it has, Congress did finally, in the 1951 Renegotiation Act, 
specifically provide a floor equivalent to that of Regulation 348.3, 
except that the floor amount was $250,000. In almost exactly the same 
language, Regulation 348. 3(2) is made part of the 1951 Act. That the 
Tax Court had brought forth its entirely unexpected Wolff decision 
shortly prior to that change gives credible indication that Congress had 
the holding in Wolff in mind. There was no more reason for such limi- 
tation in 1951 than in 1942 or 1943. 


The extraordinary thing is that no one -- not the Government, not 
Wolff, not Judge Harlan, and not even the dissenting Judges -- noted or 


Act of March 23, 1951, c. 15, 65 Stat. 7, Sec. 121Xf) (1); Title 50 App. U.S.C.A. Sec. 
121(f)(1). 
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even suggested the differences between the 1942 Act and the 1943 Act. 
Wolff could not argue, as we argue here, that the 1943 Act specifically 
and perhaps impliedly granted regulatory power to the Board. He could 
not argue that the "fair and just" provision authorized the Board's regu- 
lations, because there was no such provision. Such arguments would 
have brought into immediate focus the fact that the 1942 and the 1943 
Acts are substantially different as to express regulatory power, as 

well as the inescapable fact that there had been no regulations provided 
for by the 1942 Act. 


On the basis of the foregoing, the decision of the Wolff case is 
readily explained. No argument was ever made, and the court did not 
consider whether the regulation was valid under the 1943 Act as an 
exercise of the Board's rule-making powers. The argument made by 
Wolff, (that the 1943 Regulation and Act were interpretive of the 1942 
Act) failed, the court apparently concluding that the 1942 Act was clear. 
We request that the argument as to the presence of regulatory power 
granted by the 1943 Act be now considered de novo by this Court. We 
submit that the Tax Court's interpretation of the 1943 Act was erron- 
eous. This latter point is the subject of Section III of our argument. 
(See infra). 


While the statement of Wolff as to the validity of Renegotiation 
Regulation 348.3(2) is mere dictum, there is one case holding Re- 
negotiation Regulation 348.3(2) to be invalid. This is Howard Plastics, 
Inc. v. War Contracts Price Adjustment Board, (1951, P.H. T. C. Memo, 
par. 51,188). That case, we submit, is no better authority on the point 
in question than is the Wolff case. Here is everything which Judge 


Richard L. Disney of the Tax Court said in Howard Plastics: 


Plastics also objects to the action of the Board in 
determining excessive profits for the fiscal year ended 
June 30, 1945, in an amount which reduced receipts be- 
low $500, 000. In Wolff v. U.S. Maritime Commission, 12 
T.C. 1217, we held there was no legislative power in 
either the 1942 nor 1943 Renegotiation Act so to limit 
the determination. We follow that conclusion here. 
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It is clear that Judge Disney based his holding solely on the 
authority of Wolff. Obviously, the learned Judge did not go below the 
surface of the Wolff case. It is respectfully suggested that the question 
here considered has never been presented in either Wolff or Howard 
Plastics and for that reason never decided by any court in such fashion 
as to be acceptable authority. Furthermore, the basic decision which 
has guided the Tax Court was dictum in a case wherein the Court did not 
have the benefit of the argument of counsel. The Howard Plastics de- 
cision and the decision of our case by the Tax Court repeat the error in 
Wolff. That error should not be perpetuated. 


Finally, we will say a word about Alfred S. Beeley, 12 T.C. 61 
(1949), cited by the Tax Court in Wolff. In that case, petitioners tried 
to metamorphose the provision exempting from renegotiation contractors 
whose sales did not exceed $500, 000 into a provision which exempts the 
profits m the first $500, 000 of sales. This is what Judge Eugene Black 
had to say on that subject: 

We find no support for this theory, either in the 

legislative history of the Act or in the regulations which 

have been promulgated to govern its enforcement. (p. 69) 

Judge Black thus inferred that the legislative history of the Act 
should be considered (which the Wolff opinion refuses to do), and second 
that if a regulation had been promulgated in accordance with Beeley's 
contention, such a regulation would have been valid. 


There is another interesting phase of the Beeley case. The net 
sales were $562, 064.12. The Board determined excessive profits to 
be $70,000. The Tax Court in its decision fixed the excessive profits 
at $61, 880, thereby conforming arithmetically to Regulation 348. 3(2). 
We do not mean to say that the court discussed the Regulation. The 
court accomplished the result by raising the salaries allowed to the 
petitioner partners. However, it is noteworthy that Judge Black's 
decision quotes (p. 70) subsection 403(a)(4)(A) which includes the pro- 
vision for "fair and equitable dealing"', which we have repeatedly 


1 We have been unable to obtain the briefs in Howard Plastics, so that we do not know what was argued. 


discussed in this brief. 

We are inclined to the view that the Board did not intend to vio- 
late its own Regulation in the Beeley case, because there was actually 
a floor of $458, 300. This is because only 11/12ths of a year was in- 
volved and 11/12ths of $500, 000 is $458, 300. 


Beeley does not decide our case and neither does Wolff. The 
1943 Act and Regulation 348. 3(2) had nothing to do with the Wolff case 
and vice versa. The holding that the Regulation was invalid had no 


place in the case. 


Ill. The Renegotiation Act Of 1943 Is Itself To Be 
Interpreted As Establishing The "Floor" Of 
$500, 000 Below Which Excessive Profits Are 
Not To Be Recaptured. 

The argument so far presented by petitioners is based on the 
premise that Regulation 348.3 is a valid exercise of regulatory power 
granted the Board. We have assumed, arguendo, that the Act itself 
makes no positive declaration as to whether a "floor" is established 
and have relied entirely on the Regulation. There is, however, another 
argument which we think equally valid, viz: that Congress itself, when 
it enacted the 1943 Act, and specifically in Sec. 403(c)(6)(B), decided 
the question in this case. 


If Sec. 403(c)(6)(B) itself sets up a $500, 000 floor below which 
there is to be no recovery of excessive profits, there can be no ques- 
tion that the decision of the Tax Court is erroneous. In such case, the 
Regulation would merely be a restatement of the intent of the Act. It 
would therefore necessarily be valid. 


Aside from the Regulation, it is our view Corg ress intended to 
accomplish the purpose of the Regulation and that the 1943 Act should 
be so construed. S-c. 403(c)(6)(B) should be so interpreted. We say 
this not only because Senator George said so, but because Congress 
said so. 


In Wolff and Howard Plastics, as well as this case. 





- The Section provides: 


... This subsection shall be applicable to all con- 
tracts and subcontracts, to the extent of amounts re- 
ceived or accrued thereunder in any fiscal year ending 
after June 30, 1943...unless...(B) the aggregate of the 
amounts received or accrued in such fiscal year by the 
contractor or subcontractor. ..do not exceed $500, 000... 


In so speaking, it is our contention that the language: "the 
aggregate of the amounts received or accrued" should be interpreted 
as follows: 

Whenever the Board determines excessive profits, it thereby 
reduces the amounts received or accrued by the contractor; whenever 
the determination is of such magnitude that the amounts received or 
accrued are thus reduced to $500, 000 then, by virtue of that Section, 
the Board no longer has the power to determine excessive profits under 


contracts. 


Such interpretation is not unique with us. It has been made by 
Judge Luther A. Johnson of the Tax Court, in his dissent in Wolff v. 
Macauley. Here is what he Said: 


Admitting, as they must, that petitioners' contention 
is supported by the statement of Senator George and para- 
graph 348.3 of the regulations of the War Contracts Price 
Adjustment Board, the majority hold that petitioners must 
refund the full $60, 000, even though it reduces contract 
receipts below $100,000. They base this conclusion on 
Congress' failure to provide any limitation on the amount 
of excessive profits determinable in cases to which the re- 
negotiation act applies. I agree that there is no limitation, 
but in my opinion, when a determined refund reduces a con- 
tractor's receipts to $100, 000, it follows that "the aggregate 
sales by and amounts payable to the contractor***do not ex- 
ceed***$100, 000, " and thereby the renegotiation provisions 
become inapplicable by the literal terms of section 403(c)(6). 


The statute is certainly susceptible of this construction, and, 
to resolve doubts, Senator George's remarks and the ad- 
ministrative interpretation are entitled to consideration. It 
seems to me, moreover, that only such a construction insures 


Judge C. Rogers Arundell agreed with this dissent. 
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an equitable application of the $100, 000 limitation on 
contracts subject to renegotiation. (jp. 1223) 


There is no doubt that the statute is, as Judge Johnson says, 
susceptible of such an interpretation. If that is the case, the remarks 
of Senator George quoted previously are certainly relevant in clarifying 
what intent and interpretation Congress gave to this section at the time 
of enactment. We think it in order to quote again from Senator George: 

..-.-it is not intended that the renegotiation shall 

reduce such amounts received below $500, 000... 

There is no basis for the ruling of the majority in Wolff that 
Section 403(c)(6)(B) is so clear that a legislation interpretation of the 
intent of Congress could not be considered. This is what the Tax Court 
in Wolff said about Senator George's remarks: 


It will be seen that the Senator was not discussing 
terms in the act of dubious meaning. He was setting 
forth what he evidently thought to be the provisions of 
the act, but if the reading of the act itself fails to dis- 
close such provisions, the remarks of the Senator can 
not be accepted as establishing statutory provisions which 
are not included in the act. (p. 1222) 


We respectfully suggest that in so saying the Tax Court was wrong. 


There is another and different point of view which supports the 
validity of the Regulation. If Section 403(c)(6)(B) is susceptible of the 
interpretation just stated, the Regulation is a contemporaneous inter- 
pretation by the Board of the effect of the section. As such, it cannot 
be invalid. It must, in fact, be entitled to great respect. 


White v. Winchester Country Club, 315 U.S.32, 62S. Ct.. 
425, 86 L. Ed. 619 (1942); Edward's Lessee v. Darby, 12 Wheat 206, 
210 (1827). 
That there is implied power in any administrative agency to make inter- 


pretative regulations is well established. For example, see Skidmore v. 
Swift & Co., 323 U.S. 134, 65 S.Ct.161, 89 L. Ed. 124 (1944); Davis, 


Administrative Rules Interpretative, Legislative & Retroactive, 57 
Yale Law Journal 919, 929, 930. 
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While we are thoroughly convinced that Regulation 348.3 is 
valid as an exercise of regulatory power within the Board, we respect- 
fully suggest to the Court that the dissenting opinion of Judge Johnson, 
especially in the light of the remarks made by Senator George and 
the Board's statements and actions, are all consistent with an 
interpretation of the Act which brings about the same result. There 
can be little questions that the Board could have made the regulation 
by the exercise of the powers granted to it; there is no question that 
Congress could have made, and in the view of Judges Johnson and 
Arundell, and in our own view, did make the provision which fairness 
and equity require. 


This oft repeated phrase "fair and equitable dealing” brings us 
back to the beginning of our argument. Could Congress have meant 
to say: "Mr. Contractor, if you do a business of $500,000 dollars, 
cut it by $1.00 before midnight at the end of your fiscal year and you 
are safe from renegotiation. If you fail to cut the total by $1.00, it 
may cost you any amount which the War Contracts Price Adjustment 
Board chooses to take from you.'"' Statutes must be interpreted to 
accomplish a reasonable result. Statutes must not be construed so 


as to accomplish absurd results. Haggar Co. v. Helvering, 308 U.S. 
389, 394, 60S. Ct. 337, 84 L. Ed. 340 (1939); 82 C.J.S., Statutes 
Sec. 326 p. 626-627. 
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CONCLUSION 


Petitioners have endeavored to present to this Court two reasons 
why Renegotiation Regulation 348.3 is valid. The first reason is that 
the Renegotiation Act of 1943 delegated to the War Contracts Price 
Adjustment Board the function of determining excessive profits. In 
the exercise of this function the Board was to consider certain factors 
such as the public interest and fair and equitable dealing required. 
The Board was given specific power, though such power could have 
been derived from the Act as a whole, to make regulations required 
by the public interest and fair and equitable dealing. The Board did 
make a regulation, Regulation 348.3, which is entirely consistent 
with its functions and within its powers. This regulation is surely 
consistent with the public interest and fair and equitable dealing. 


Petitioners have analyzed the two cases, Wolff v. Macauley, 
supra, and Howard Plastics, Inc. v. War Contracts Price Adjustment 
Board, supra, which have declared that Renegotiation Regulation 
348.3 is invalid. This analysis revealed that in Wolff v. Macauley 
the 1943 Act was not even involved and that in any case the question 
of whether the Board had power to promulgate Regulation 348.3 was 
not argued and not considered by the Court. In Howard Plastics 
the Court did not make an independent analysis of the question but 
relied solely upon Wolff for its conclusions. 


The second reason which petitioners have suggested as a ground 
for this Court ruling that Regulation 348.3 is valid is that the 1943 
Renegotiation Act itself provides what is declared by this regulation. 
If in fact an act makes legislative provisions for a particular result, 
a regulation which restates that result cannot be invalid. We have 
suggested that in ascertaining the meaning of the 1943 Renegotiation 
Act the language of the statements of Senator George and the contempora- 
neous interpretation of the statute by the Board supports the interpre- 
tation of the Act which we have propounded. 


x 
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: If this court finds that petitioners are correct on either point, 
» then Regulation 348.3 must be valid and the determination of the Tax 
¢ Court that petitioners’ excessive profits in 1944 were $100,000 is 

P erroneous. 


Respectfully submitted, 
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Livingston & Borregard 

2000 Russ Building 

San Francisco 4, California 
RAWLINGS RAGLAND 

Investment Building 

Washington 5, D. C. 
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1 
APPENDIX TO PETITIONERS' BRIEF 
RENEGOTIATION ACT OF 1943 2/ 
Excerpts 
Sec. 403(a). For the purposes of this section -- 

(1) The term "Department" means . . .the Navy Department... 
the Maritime Commission. . . 
(2) In the case of the Maritime Commission, the term 
"Secretary" means the Chairman... 
(3) The terms "renegotiate" and "renegotiation" include a 
determination by agreement or order under this section of the 
amount of any excessive profits. 
(4)(A) The term "excessive profits" means the portion of the 
profits derived from contracts with the Departments and sub- 
contracts which is determined in accordance with this section 
to be excessive. In determining excessive profits there shall be 
taken into consideration the following factors: 
(i) efficiency of contractor, with particular regard to attain- 
ment of quantity and quality production, reduction of costs and 
economy in the use of materials, facilities, and manpower; 
(ii) reasonableness of costs and profits, with particular regard 
to volume of production, normal pre-war earnings, and compari- 
son of war and peacetime products; 


(iii) amount and source of public and private capital employed 


and net worth; 

(iv) extent of risk assumed, including the risk incident to 

reasonable pricing policies; 

(v) nature and extent of contribution to the war effort, including 
1 Apr. 28,1942, c.247, Title IV, Sec. 403, 56 Stat. 245; Oct. 21, 1942, 
c. 619, Title VIII, Sec. 801 (a-c), 56 Stat.982; July 1, 1943, c. 185, 
Sec. 1, 57 Stat. 348; July 14, 1943, c. 239, Sec. 1-4, 57 Stat. 564; 


Feb. 25, 1944, c. 63 Title VI, Sec. 701(b), 58 Stat. 78. Title 50, 
App. USCA Sec. 1191. 
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inventive and developmental contribution and cooperation with 
the Government and other contractors in supplying technical 
assistance; 

(vi) character of business, including complexity of manu- 
facturing technique, character and extent of subcontracting, 
and rate of turn-over; 

(vii) such other factors the consideration of which the public 
interest and fair and equitable dealing may require, which 
factors shall be published in the regulations of the Board from 
time to time as adopted. 


(B) The term "profits derived from contracts with the 


Departments and subcontracts" means the excess of the amount 
received or accrued under such contracts and subcontracts over 
the costs paid or incurred with respect thereto. [The remain- 
ing part of the subparagraph provides for the determination of 
cost. | 

(C) (Provides for exclusions from cost. ] 

(D) [Provides for payment of rebates by the United States 
and their computation. | 
(5) The term "subcontract" means -- 

(A) Any purchase order or agreement to perform all or any 
part of the work, or to make or furnish any article required for 
the performance of any other contract or subcontract, but such 
term does not include any purchase order or agreement to fur- 
nish office supplies; or 

(B) Any contract or arrangement other than a contract or 
arrangement between two contracting parties, one of which 
parties is found by the Board to be a bona fide executive officer, 
partner, or full-time employee of the other contracting party, 
(i) any amount payable under which is contingent upon the pro- 
curement of a contract or contracts with a Department or of a 
subcontract or subcontracts, or determined with reference to the 
amount of such a contract or subcontract or such contracts or 
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subcontracts, or (ii) under which any part of the services 
performed or to be performed consists of the soliciting, 
attempting to procure, or procuring a contract or contracts 
with a Department or a subcontract or subcontracts: 
Provided, That nothing in this sentence shall be construed 
(1) to affect in any way the validity or construction of pro- 
visions in any contract with a Department or any subcontract, 
heretofore at any time or hereafter made, prohibiting the pay- 
ment of contingent fees or commissions; or (2) to restrict in 
any way the authority of the Secretary orthe Board to deter- 
mine the nature or amount of selling expenses under sub- 
contracts as defined in this subparagraph, as a proper element 
of the contract price or as a reimbursable item of cost, under 
a contract with a Department or a subcontract. 
(6) [Defines " article.""] 
(7) [Defines "standard commercial article." ] 
(8) [Defines "fiscal year." ] 
(9) [Provides for construing "received or accrued" according to 
the contractor's method of keeping books. | 

Sec. 403(b). [Provides for the inclusion in contracts involving esti- 
mated amounts of more than $100, 000 of a provision under which 
the contractor agrees to --] 
(1) [elimination of excessive profits through renegotiation ] 
(2) [retention or payment of excessive profits ] 
(3) [insertion of excessive profit provisions in subcontracts | 


(4) [retention or payment of excessive profits under subcontracts ] 


Sec. 403(c). (1) Whenever, in the opinion of the Board, the amounts 
received or accrued under contracts with the Departments and 
subcontracts may reflect excessive profits, the Board shall 
give to the contractor or subcontractor, as the case may be, 
reasonable notice of the time and place of a conference to be 
held with respect thereto. The mailing of such notice by regis- 
tered mail to the contractor or subcontractor shall constitute 


the commencement of the renegotiation proceeding. At the 
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conference, which may be adjourned from time to time, the 
Board shall endeavor to make a final or other agreement with 
the contractor or subcontractor with respect to the elimination 


of excessive profits received or accrued, and with respect to 
such other matters relating thereto as the Board deems ad- 
visable. Any such agreement, if made, may, with the consent 

of the contractor or subcontractor, also include provisions 

with respect to the elimination of excessive profits likely to be 
received or accrued. If the Board does not make an agreement 
with respect to the elimination of excessive profits received or 
accrued, it shall issue and enter an order determining the 
amount, if any, of such excessive profits, and forthwith give 
notice thereof by registered mail to the contractor or subcon- 
tractor. In the absence of the filing of a petition with The Tax 
Court of the United States under the provisions of and within the 
time limit prescribed in subsection (e)(1), such order shall be 
final and conclusive and shall not be subject to review or rede- 
termination by any court or other agency. The Board shall 
exercise its powers with respect to the aggregate of the amounts 
received or accrued during the fiscal year (or such other period 
as may be fixed by mutual agreement) by a contractor or sub- 
contractor under contracts with the Departments and subcontracts, 
and not separately with respect to amounts received or accrued 
under separate contracts with the Departments or subcontracts, 
except that the Board may exercise such powers separately with 
respect to amounts received or accrued by the contractor or sub- 
contractor under any one or more separate contracts with the 
Departments or subcontracts at the request of the contractor or 
subcontractor. Whenever the Board makes a determination with 
respect to the amount of excessive profits, whether such deter- 
mination is made by order or is embodied in an agreement with 
the contractor or subcontractor, it shall, at the request of the 
contractor or subcontractor, as the case may be, prepare and 
furnish such contractor or subcontractor with a statement of 
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such determination, of the facts used as a basis therefor, and of 
its reasons for such determination. Such statement shall not be 
used in The Tax Court of the United States as proof of the facts 
or conclusions stated therein. 
(2) [Provides the means by which profits determined as excess- 
ive are to be collected or withheld. ] 
(3) [Limits the time within which renegotiation proceedings may 
be commenced. | 
(4) [Provides that agreements made with the Board are final. | 
(5)(A) [Provides that financial information be made available to 
the Board. ] 

(B) [Provides the Board with the same power as to contractors 
as any agency designated by the President to have power under the 
Second War Powers Act. | 
(6) This subsection shall be applicable to all contracts and sub- 
contracts, to the extent of amounts received or accrued there- 
under in any fiscal year ending after June 30, 1943, whether such 
contracts or subcontracts were made on, prior to, or after the 
date of the enactment of the Revenue Act of 1943, and whether or 
not such contracts or subcontracts contain the provisions required 
under subsection (b), unless (A) the contract or subcontract pro- 
vides otherwise pursuant to subsection (i), or is exempted under 
subsection (i), or (B) the aggregate of the amounts received or 
accrued in such fiscal year by the contractor or subcontractor and 
all persons under the control of or controlling or under common 
control with the contractor or subcontractor, under contracts 
with the Departments and subcontracts (including those described 
in clause (A), but excluding subcontracts described in subsection 
(a)(5)(B)) do not exceed $500, 000 and under subcontracts described 
in subsection (a)(5)(B) do not exceed $25, 000 for such fiscal year. 
If such fiscal year is a fractional part of twelve months, the 
$500, 000 amount and the $25, 000 amount shall be reduced to the 
same fractional part thereof for the purposes of this paragraph. 
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Sec. 403(d). (1) There is hereby created a War Contracts Price Ad- 
justment Board (in this section called the "Board"), which shall 


consist of six members. 
[Then follows a description of who shall constitute the Board. | 
(2) [Provides for the Board's principal office, and that 4 
members of the Board constitute a quorum. | 
(3) [Provides authorization to the Board to employ and fix the 
compensation of its employees. | 
(4) [Provides for delegation of authority to employees of the 
Board. | 
(5) [Provides the Board plenary power over procedure and that 
the Board may review decisions of those to whom authority has 
been delegated. | 

Sec. 403(e). (1) Any contractor or subcontractor aggrieved by an order 
of the Board determining the amount of excessive profits received 
or accrued by such contractor or subcontractor may, within 
ninety days (not counting Sunday or a legal holiday in the District 
of Columbia as the last day) after the mailing of the notice of such 
order under subsection (c)(1), file a petition with The Tax Court 
of the United States for a redetermination thereof. Upon such 
filing such court shall have exclusive jurisdiction, by order, to 
finally determine the amount, if any, of such excessive profits 
received or accrued by the contractor or subcontractor, and 
such determination shall not be reviewed or redetermined by any 
court or agency. The court may determine as the amount of ex- 
cessive profits an amount either less than, equal to, or greater 
than that determined by the Board. A proceeding before the Tax 
Court to finally determine the amount, if any, of excessive pro- 
fits shall not be treated as a proceeding to review the deter- 
mination of the Board, but shall be treated as a proceeding de 
novo. For the purposes of this subsection the court shall have 
the same powers and duties, insofar as applicable, in respect of 
the contractor, the subcontractor, the Board and the Secretary, 
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and in respect of the attendance of witnesses and the production of 
papers, notice of hearings, hearings before divisions, review by 
the Tax Court of decisions of divisions, stenographic reporting, 
and reports of proceedings, as such court has under sections 1110, 
1111, 1113, 1114, 1115(a), 1116, 1117(a), 1118, 1120, and 1121 

of the Internal Revenue Code in the case of a proceeding to re- 
determine a deficiency. [Then follow provisions for witness fees. ] 
(2) [Provides for review of decision made prior to July 1, 1943. ] 


. 403(f). [Is concerned with repricing. ] 
. 403(g). [Provides that invalidity of one provision of the Act shall 
not make invalid any of its other provisions. ] 
. 403(h). [Provides for termination of the Act unless extended. ] 
- 403(i). (1) [Provides that the Act shall not apply to --] 
(A) [Contracts between Departments. ] 
(B) [Contracts for the recovery of mines, oil, etc. ] 
(C) [Contracts for agricultural commodities. ] 
(D) [Contracts with organizations exempt from taxation under 
Section 101(6) of the Internal Revenue Code. ] 
(E) [Contracts awarded as a result of competitive bidding. ] 
(F) [Subcontracts under contracts made exempt by this subsection. | 
(2) [Provides authority to the Board to interpret and apply 
exemptions provided for in paragraphs (1)(A)(B)(C)(D)(E) and (F) 
and subsection (a)(7). 
(3) [Is concerned with granting authority to make regula- 
tions respecting products of nature. | 


(4) [Provides authority to the Board to exempt certain 


types of contracts. | 


Sec. 403(j). [Provides that specified provisions of other laws shall not 
prevent anyone from acting as counsel! in prosecuting claims 
against the United States. ] 

Sec. 403(k). [Provides that the authority of a Secretary under any other 
law is not limited by the Act. | 
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Sec. 403(1). This section may be cited as the "Renegotiation Act." 


RENEGOTIATION REGULATION 348.3 


348.3 No Reduction by Refund Below Exemption. 

(1) No determination of excessive profits to be eliminated from 
the aggregate amount of gross receipts or accruals under subcontracts 
referred to in subsection (a) (5) (B) of the 1943 Act shall be made in an 
amount greater than that which when deducted from the aggregate amount 
of such gross receipts or accruals for the contractor's fiscal year will 
reduce them below $25, 000. 

(2) No determination of excessive profits to be eliminated from 
the aggregate amount of gross receipts or accruals under contracts 
and subcontracts (other than subcontracts referred to in subsection (a) 
(5) (B) of the 1943 Act) shall be made in an amount greater than that 
which when deducted from the aggregate amount of such gross receipts 
or accruals for the contractor's fiscal year will reduce them below 
$500, 000. 

(3) In the case of a renegotiation with respect to a fiscal year 
consisting of a fractional part of twelve months, these limitations are 
to be pro-rated accordingly. 

(4) In any case in which an adjustment for taxes (other than 
Federal) measured by income is required (see paragraph 389), ex- 
cessive profits shall first be determined, and the appropriate adjust- 
ment for such taxes measured by income shall be made, without re- 
gard to any limitations imposed by this paragraph. The limitations of 
this paragraph shall then be applied in determining the amount of ex- 
cessive profits to be eliminated. 

(5) In the case of a contractor who has affiliates (as defined in 
paragraph 348. 2(2)) excessive profits to be eliminated may be deter- 
mined in an amount not greater than that which when deducted from the 
aggregate amount of receipts or accruals of the contractor and his 
affiliates under subcontracts referred to in subsection (a)(5)(B) of the 
1943 Act or under contracts and subcontracts (other than subcontracts 
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referred to in subsection (a)(5)(B) of the 1943 Act), as the case may be, 
for the period of time which is the fiscal year of the contractor will re- 
duce the aggregate amount of such receipts or accruals below the mini- 
mums set forth in this paragraph 348.3. In the application of such limi- 
tation, if any such affiliate has been renegotiated prior to the renegotia- 
tion of the contractor, the receipts or accruals of such affiliate received 
or accrued during the contractor's fiscal year shall be adjusted. In the 
absence of evidence to the contrary excessive profits determined shall, 
for the purposes of this paragraph, be deemed to adjust receipts or 
accruals in each month ratably, according to the ratio of such monthly 
receipts or accruals to the aggregate receipts or accruals for such 
affiliate's fiscal year. There shall not be included in the aggregate 
amount of receipts or accruals of such affiliates any amount received or 
accrued by any such affiliate in any part of the fiscal year of the con- 
tractor during which the affiliation did not exist. Ordinarily, all of the 
members of the affiliated group will have been assigned for renegotia- 
tion to the same renegotiation agency, if the fiscal years of the members 
of the affiliated group differ, renegotiation should be conducted with the 
members of the group in the order of the expiration of their respective 
fiscal years. 

(6) If two or more contractors are renegotiated on a consolidated 
basis, their combined adjusted receipts or accruals will be computed 


without the elimination of intercompany sales (see paragraph 348. 2(2)). 


STIPULATION OF FACTS 
(Excerpts referred to in State- 
ment of theCase. ) 


1. During the calendar year 1944, Harry Gamlen, Harry C. 
Gamlen and James E. Gamlen were partners doing business as Gamlen 
Chemical Company with their principal office located at 195 San Bruno 
Avenue, San Francisco, California; the respective partnership interests 
of Harry Gamlen, Harry C. Gamlen and James E. Gamlen were five- 
ninths, three-ninths and one-ninth. Harry Gamlen is the father of 


Harry C. Gamlen and James E. Gamlen. Whenever reference is herein 
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made to Gamlen Chemical Company, it is intended to mean Harry 
Gamlen, Harry C. Gamlen and James E. Gamlen, co-partners doing 
business as Gamlen Chemical Company. 
5. The books and records of Gamlen Chemical Company were 
kept on a calendar year basis in 1944. 

12. During the calendar year 1944, Gamlen Chemical Company 
received or accrued $400, 955 exclusive of $52, 188 referred to in para- 
graph 13, infra, under contracts or subcontracts subject to renegotiation. 

16. Gamlen Marine Service Company commenced operations on 
April 1, 1944, and kept its books on a fiscal year basis commencing on 
that date and ending the subsequent March 31. The date of commence- 
ment of operations was the only reason for the partners adopting a fiscal 
year. 

23. During the period April 1, 1944 to December 31, 1944, 
Gamlen Marine Service Company received or accrued $157, 335 from 
renegotiable contracts or subcontracts with the War Shipping Adminis- 
tration for cleaning vessels. 


1/ 


(This is the Act involved in Wolff v. Macauley. Only those sections 


RENEGOTIATION ACT OF 1942 


considered pertinent are presented here.) 

Sec. 403 (a). For the purposes of this section -- 
(1) The term "Department" means. . . the Navy Department, 

. the Maritime Commission, .. . 

(2) In the case of the Maritime Commission, the term "Secre- 
tary" means the Chairinan, . . 
(3) The terms "renegotiate" and "renegotiation" include the 
refixing by the Secretary of the Department of the contract price. 
(4) The term "excessive profits’ means any amount of a contract 
or subcontract price which is found as a result of renegotiation to 


represent excessive profits. 
* eK K * 


I7 Apr. 28, 1942, c. 247, Title IV, sec. 403,56 Stat. 245; Oct. 21, 1942, 
c. 619, Title VIM, Sec. 801 (a-c), 56 Stat. 982; July 1, 1943, c. 185, 
Sec. 1, 57 Stat. 348; July 14, 1943, c.239, Secs. 1-4, 57 Stat. 564; Title 
50, App. USCA Sec. 1191. 
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Sec. 403 (c). 

(1) Whenever, in the opinion of the Secretary of a Department, 
the profits realized or likely to be realized from any contract with such 
Department, or from any subcontract thereunder whether or not made 
by the contractor, may be excessive, the Secretary is authorized and 
directed to require the contractor or subcontractor to renegotiate the 
contract price. 

* * K XK K * 

(6) This subsection (c) shall be applicable to all contracts and 
subcontracts hereafter made and to all contracts and subcontracts here- 
tofore made, whether or not such contracts or subcontracts contain a 
renegotiation or recapture clause, unless . 

(iii) the aggregate sales by and amounts payable to the contrac- 

tor or subcontractor and all persons under the cortrol of or con- 

trolling or under common control with the contractor or sub- 
contractor, under contracts with the Departments and subcontracts 
thereunder (including those described in clauses (i) and (ii) of 

this subsection (6), but excluding subcontracts described in sub- 


section (a)(5)(ii)) do not exceed, or in the opinion of the Secretary 


will not exceed,$100, 000, and under subcontracts described in 
subsection (a) (5) (ii) do not exceed, or in the opinion of the 
Secretary will not exceed, $25,000, for the fiscalyear of such 


contractor or subcontractor. 
* * K* KX KX * 
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Renegotiation Regulation 348.3 Constituted 

A Valid Exercise Of The Regulatory Power 
Granted The War Contracts Price Adjustment 
Board By The 1943 Renegotiation Act wae iaie 


A, The 1943 Renegotiation Act grants 
specific authority to the Board for the 
promulgation of regulations determi- 
native of excessive profits. Regula- 
tion 348.3 is such a regulation. 


B, The Act as a whole authorizes the 
issuance of Regulation 348.3. 


C. The existence of facts justifying 
Regulation 348.3 must be presumed 


D. Section 403(c)(6) of the Renegotiation 
Act of 1943 limits the recovery of 
excessive profits to the amount by 
which receipts or accruals of contractor 
exceed $500, 000 oi tetas 


Renegotiation Regulation 348.3 Is Valid As 

A Restatement Of The Effect Of The Renegotia - 
tion Act Of 1943. The Act, By Its Terms, 
Establishes A Floor Of $500,000 Below Which 
Excessive Profits Are Not To Be Recaptured . 


A, The statutory language of Section 403(c)(6) 
of the Renegotiation Act of 1943 prohibits a 
determination of excessive profits below the 
$500,000 floor provision . . . . 


(1) Section 403(c)(6) of the Renegotiation 
Act of 1943 limits the determination 
of excessive profits RN AS a 


(2) The interpretation of Section 403(c)(6) 
as limiting the determination of exces- 
sive profits is consistent with the Rene- 
gotiation Actasawhole . , 


(3) The Tax Court's interpretation of Sec- 
tion 403(c)(6) of the Renegotiation Act 
of 1943 iserroneous . . . . 


B. The legislative history supports the construc- 
tion of the Renegotiation Act which limits 
the determination of excessive profits to the 
amount by which receipts or accruals exceed 
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DISCUSSION OF QUESTION PRESENTED 
There is on file with this Court a stipulation between petitioners 
and the United States, providing as follows: + 


It is hereby stipulated between the parties that the only 
question to be presented to this Court for decision in 
this case is whether the Tax Court erred in holding that 
Renegotiation Regulation 348.3 of the War Contracts 
Price Adjustment Board was invalid. *** 


The statement of the question presented by respondent is as 
follows: 


The provisions of the Renegotiation Act of 1943 do 
not prohibit the reduction of a contractor's fiscal year 
receipts and accruals below $500,000 by the renegotia- 
tion process. 


The question presented, in the opinion of respondent, 
is: 

Whether Renegotiation Regulation 348.3 of the War 
Contracts Price Adjustment Board, which does impose 


such a prohibition, is inconsistent with the Act and for 
that reason invalid. 


Respondent's statement of the question presented is not entirely 
consistent with the stipulation. Respondent's statement of question 
would make the validity of Renegotiation Regulation 348.3 turn on 
whether the Renegotiation Act of 1943 provides a limitation to the deter- 
mination of excessive profits. This is incorrect. In the final analysis 
the question must be, is Renegotiation Regulation 348.3 valid? It is 
immaterial in what manner that validity may be determined. 

DISCUSSION OF RESPONDENT'S COUNTER- 
STATEMENT OF THE CASE 

In general, respondent's counter-statement of the case is accurate. 
It is, however, manifestly erroneous in one particular, namely, that it 
injects into this case something outside the scope of the stipulation,” 
that is, whether there are two partnerships or one. This question has 


1 Filed on October 23, 1957. 
2 The stipulation is quoted and discussed, supra. 
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been ruled out of the appeal by agreement of the parties. It was not 
passed on by the Tax Court. We therefore suggest that all remarks to 
this effect found in respondent's brief are irrelevant.. 


SUMMARY OF ARGUMENT 


The only question for consideration before this Court is the valid- 
ity of Renegotiation Regulation 348.3 of the War Contracts Price Adjust- 
ment Board. Validity may be sustained on two grounds. First, the 
Renegotiation Act of 1943 granted the Board specific and implied powers 
to make regulations determinative of excessive profits. Regulation 
348.3 is made in exercise of that power. Second, the Act by its own 
terms limits the amount of excessive profits which may be determined 
to the amount by which a contractor's receipts or accruals exceed 
$500, 000. If the Act so provides, a regulation which so states cannot be 
invalid. 


The distinction between the first and second ground is the difference 
between legislative and interpretative regulations. Either argument 
supports the validity of the regulation. 


In support of the first ground we argue: 

Specific authority for the regulation is contained in the fair and 
equitable factors of Section 403(a)(4)(A)(vii). The Government contends 
that the regulation was not issued under that Section, but to construe 
the exemption Section 403(c)(6). The regulation does not construe any- 
thing. It is a corollary to the exemption provision, necessary to avoid 
discrimination between contractors. The Government cites Regulation 
416. 2 which says there are "no other factors”. Regulation 348.3 is not 
inconsistent with 416.2. Even if it were, the former would control be- 
cause a specific regulation controls a general regulation. Nowhere does 
1‘ There is language in Judge Murdock's Tax Court opinion in this case which 

justifies an assumption that he was of the opinion that only one partnership 


was involved. We do not discuss the subject because such a discussion 
would violate the stipulation. 
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the Government argue that the regulation is not determinative of ex- 
cessive profits, nor promotive of fairness and equity. The Govern- 
ment relies entirely on the argument that the regulation was in the 
wrong place. The only issue is authority to regulate, not whether the 
regulation was placed under the wrong part of the Act. 


Implied authority to issue regulations determinative of excessive 
profits is found in the general scheme of the entire Act. Respondent 
disagrees relying on cases which deal with the validity of a regulation 
which set the rate of interest on renegotiation debts owed the United 
States. These cases are not in point because there is nothing in the 
Act which is concerned with interest. The War Contracts Price Adjust- 
ment Board has neither express nor implied power to collect interest. 


Because there is authority to regulate, a presumption arises that 
Regulation 348.3 was factually justified. The Government argues there 
is no such presumption because there is no authority. The existence 
of both express and implied authority is previously shown. Even the 
Government, by inference, admits the existence of authority when it 
Says that the regulation is invalid because it was placed under the wrong 
part of the Act. 


% - 


ty 
Thus, the Regulation is authorized, and factually justified. It 
must therefore be valid. 


In support of our second ground, we argue: 

A proper interpretation of the Act requires a limitation as well 
as an exemption. Respondent says that Section 403(c)(6) only exempts. 
This interpretation fails to give a reasonable construction to the phrase 
"amounts received or accrued". It is absurd to say, as does the Govern- 
ment, that a contractor who has received $550, 000 and repaid $25, 000 
of that amount to the Government has received $550,000. Any deter- 
mination of excessive profits reduces receipts or accruals and when 
they are reduced to $500, 000 the Board loses power to make any further 


determination. Thus, the amount received or accrued means the amounts 
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to which a contractor is entitled or which he keeps after renegotiation. . 


Respondent contends that Section 403(c)(6) cannot limit excessive 
profits because there is no express limitation in other portions of Sec- 
tion 403(c). Congress is not bound so to effectuate its intent. Our 
construction of that Section is consistent with the whole Act. The Act 
does not anywhere provide that excessive profits should be determined 


when receipts or accruals are under $500, 000. 


We consider Wolff v. Macauley, 12 T.C. 1217 (1949) which arose 
under the 1942 Renegotiation Act. That case did not consider the ques- 
tion of the power to make legislative rules. It is not authority, there- 
fore, against our first argument. Wolff interpreted Section 403(c)(6)(iii) 
of the 1942 Act. That section is substantially similar to Section 403(c) 
(6) of the 1943 Act. The Tax Court declared that the 1942 Act exempted, 
but did not limit determination of excessive profits. The Court would 





not consider Section 403(c)(6)(iii) susceptible of any other interpretation, 
and on that basis disregarded the statement of Senator George made be- 
fore the Senate. We contend that the Wolff case is erroneous, because 
that construction is unreasonable and results in an absurdity. At best, 
the language of the section in question is ambiguous. It can, therefore, 
be explained by resort to legislative history. 


Our cmstruction of the Act is sustained by legislative history. 
Our opening brief cited and quoted Senator Walter George, Chairman of 
the Senate Finance Committee. Respondent says that the statement of 
Senator George is "isolated". In fact, he was far from isolated; he 
ce stated the concensus of Congressional and administrative of- 
ficers. 


Respondent relies on the history of the 1942, 1943 and 1951 Re- 
negotiation Acts. 


1 Emphasis throughout is the writer's unless otherwise indicated. 
2 We direct particular attention to the letter of Undersecretary of the Navy 


Forrestal which respondent failed to find. It is that letter which was the 
basis for the Senator's remarks. 


5) 


Neither respondent or petitioners is aided by 1942 history; it is 
not concerned with the subject in dispute. 


At the time the 1943 Renegotiation Act was under consideration, 
Congress was concerned with the problem that some contractors were 
curtailing production to avail themselves of the $100, 000 exemption, and 
that discrimination was resulting as between contractors. The solu- 
tion was that Section 403(c)(6) was to limit and to exempt as stated by 
Senator George. The legislative history as cited in respondent's brief, 
and in this brief supports petitioners. The history shows that a floor 
provision was repeatedly considered, and that there were numerous 
discussions, statements and inquiries considering the need for and ad- 
visability of the limitation. On the other hand, nothing in the 1943 his- 
tory suggests that Section 403(c)(6) is only an exemption. 


Regulation 348.3 is not only legislative in precise accord with the 
authority given by the Act, it was also interpretative of what Congress 
intended the Act to mean. In either case, it cannot be held to be invalid. 


Respondent contends that the addition of the express limitation of 
excessive profits to the 1951 Renegotiation Act (the precise limitation 
involved here) makes clear that there was no such provision in the 1943 
Act. What occurred in 1951 is not proof of what the 1943 Act was in- 
tended to mean. It is logical to hold that in 1951 Congress made explicit 
what had only been implicit in the 1943 Act. Nothing in the legislative 
history of the 1951 Act supports any other argument. Congress did not 
intend to change existing law. It clarified existing law. 


ARGUMENT 


RENEGOTIATION REGULATION 348.3 WAS 
VALIDLY PROMULGATED BY THE WAR CON- 
TRACTS PRICE ADJUSTMENT BOARD 


The essential issue before this Court is the validity of Renegotiation 


Regulation 348. Sey In our opening brief, we advanced two arguments 


1 This is the sole issue by stipulation. (See supra) 
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demonstrating the validity of that Regulation, and error of the Tax Court's 
holding of invalidity. 


The first argument is that the Renegotiation Act of 1943" granted 
to the War Contracts Price Adjustment Board the specific power to issue 
regulations for the determination of excessive profits. The power to 
issue such regulations is also derived from the Act as a whole. Renego- 
tiation Regulation 348.3 is a regulation issued by the Board in the exer- 
cise of that power and is determinative of excessive profits. This argu- 
ment is discussed in Section I of this brief. 


The second argument is that the 1953 Act provides a limitation upon 
the determination of excessive profits. That limit is the amount by which 
a contractor's receipts or accruals exceed $500, 000.00. This argument 
is discussed in Section II of this brief. 


The difference between the first and second argument is the dis- 
tinction between legislative rules and interpretive rules. Legislative 
rules are the product of a power to create new law. Davis, Administrative 
Law, (ist Ed. 1951) p. 194. A legislative rule requires a grant of au- 
thority. Such grant may be either express or implied. : Authority of this 
type is a delegation of legislative responsibility. A regulation issued by 
an administrative agency will be overruled only if it is clearly in excess 
of the authority granted the agency. Gray v. Powell, 314 U.S. 402, 412, 

62 S.Ct. 302,86 L. Ed. 301 (1941). 


Interpretive rules are the products of interpretations of previously 
existing law. Davis, supra. There is no limitation on the right of an | 
agency to make such regulations. The courts pay great deference to such 


1 Renegotiation Act of 1943, Apr. 28,1942, c.247, Title IV, Sec. 403, 56 
Stat. 245; Oct. 21, 1942, c. 619, Title VII, Sec. 801 (a-c), 56 Stat. 982; 
July 1, 1943, c. 185, Sec. 1, 57 Stat. 348; July 14,1953, c. 239, Secs. 1-4, - 
57 Stat. 564; Feb. 25,1944, c. 63, Title VII, Sec. 701(b), 58 Stat. 78. Title 
50, App. USCA Sec. 1191. 

2 Although assertions have been made that authority to make legislative rules 
must be specifically delegated, and although such authority usually is not 
inherent in other administrative tasks, yet both legislative and interpretative 
rules may clearly rest upon statutory authority which is either express or 
implied. Davis, supra, p.195. See discussion, infra. 
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regulations. This is particularly true in a case like ours, where the 
regulation is issued substantially contemporaneously with the enactment 
of the law. White v. Winchester Country Club, 315 U.S. 32, 62 S.Ct. 425, 
86 L. Ed. 619 (1942). 


Whether the Regulation is authorized by the Act and is thus legis- 
lative, as stated in our first argument, or whether it follows the pro- 
visions of the act and is interpretive, as stated in our second argument, 
the same result is reached. In either case the regulation must be valid. 


Our opening brief analyses the opinions of the Tax Court which 
speak on the subject. There are three such cases: Wolff v. Macauley, 
12 T.C. 1217 (1949); Howard Plastics Inc. v. War Contracts Price Ad- 
justment Board, 1951, P-H; TC Memo, Par. 51188 (1951); and the de- 
cision of the Tax Court in the instant case. 


The Wolff case declared that Regulation 348.3 (2) was invalid. 
This is mere dictum, because Wolff involved the 1942 Renegotiation Act 


and not the 1943 Renegotiation Act which is involved in this case. As we 
have shown, the Wolff case is wrong. Additional discussion of the Wolff 
case appears in this brief, infra, Section II(A)(3). 


The Howard Plastics and this case, while relating to the 1943 Re- 
negotiation Act, are no better authority for the validity of Regulation 
348.3 than is Wolff. Both cases rely entirely upon Wolff without indepen- 
dent consideration. The arguments which we made in the Tax Court and 


now make in this Court have never been considered or passed on. 


Renegotiation Act of 1942; Apr. 28, 1942, c. 247, Title IV, Section 403, 
56 Stat. 245; Oct. 21,1942, c. 619, Title VII, Section 801 (a-c), 56 Stat. 
982; July 1, 1943, c. 185, Section 1, 57 Stat. 348; July 14, 1943, c. 239, 
Sections 1-4, 57 Stat. 564; Title 50, App. USCA Section 1191. 
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I. RENEGOTIATION REGULATION 348.3 CONSTITUTED 
A VALID EXERCISE OF THE REGULATORY POWER 
GRANTED THE WAR CONTRACTS PRICE ADJUST- 
MENT BOARD BY THE 1943 RENEGOTIATION ACT. 


A) The 1943 Renegotiation Act grants specific authority 
to the Board for the promulgation of regulations de- 
terminative of excessive profits. Regulation 348.3 
is such a regulation. (Answering Respondent's Brief, 
pp. 19-20). 
Our opening brief argues (pp. 9-18) that specific authority for 
Renegotiation Regulation 348.3 is found in Section 403 (a)(4)(A)(vii) of 


the 1943 Act. 


Respondent's answer appears to be that there is no “authority” to 
support the fact that Regulation 348.3 was issued under the authority of 
the fair and equitable language of Section 403(a)(4)(A)(vii). It says in- 
stead that the Regulation was issued purportedly to construe Section 
403(c)(6). (Resp. Br., p. 20) 


Our opening brief contains the authority supporting our contention. 1 


That authority is Lichter v. U. S., 334 U.S. 742, 68 S.Ct. 1294, 92 L. 
Ed. 1694 (1947), where the Supreme Court held that the 1943 Act con- 
tained a valid delegation of legislative authority for the determination 
of excessive profits and a standard sufficient for the exercise of that 
authority. The Supreme Court's conclusion is based on Section 403(a) 
(4)(A) of the Act. 


It is that section, subparagraph (vii), which expressly grants the 
Board eee powers in connection with factors eae ex- 
cessive profits.” That subparagraph reads: , 

"Such other factors the consideration of which 
the public interest and fair and equitable dealing may 


require, which factors shall be published in the regu- 
lations of the Board from time to time as adopted." 





1 Section I of our opening brief is devoted to this point. 


2 Section 403(a)(4) is reprinted in its entirety in the Appendix to our 
opening brief, p. 1. 
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This language clearly authorizes the Board to make regulations for te 


determination of excessive profits. Yakus v. U. S., 321 U.S. 414; 65 
S. Ct. 660; 88 L. Ed. 834 (1943) and American Power Co. v. S.E.C., 
329 U.S. 90; 67S. Ct. 133; 91 L. Ed. 103 (1946) are judicial authority 
for an agency's power to make rules based on similar language. It is 
this power which the Board exercised when it issued Regulation 348. 3. 


It was obvious to the Board in 1944, at the time Regulation 348.3 
was promulgated, that a difference of a minimal amount in receipts or 
accruals could result in the difference between no determination of ex- 
cess profits or an unlimited determination. This is certainly unfair and 
inequitable. The Board's solution of the problem was the Regulation. 
It is entirely consistent with the duties and powers granted in Section 
403(a)(4)(A)(vii). The legislative history of the 1943 Act, particularly 
the statement of Senator Walter George, 1 are additional authority for 
the Board's actions. 


It must be apparent that this regulation promotes fairness and 
equity between contractors subject to renegotiation. Respondent does 
not answer this argument. The reason is there is no answer. Respon- 
dent does not even suggest that the regulation is not a factor in deter- 
mining fairness and equity. Respondent is content to say that the regu- 
lation was put in the wrong place. (Resp. Br. pp.19-20) This argument 
reaches the heights of technicality. 


Respondent's argument is simply that the Regulation purports to 
construe Section 403(c)(6), because it was not issued under Section 403 
(a)(4)(A)(vii). This argument admits, inferentially at least, that the 
regulation, if issued under the latter section (fairness and equity),would 
be valid. 


The regulation does not construe Section 403(c)(6). That section 
provides that there shall be no renegotiation of a contractor if the 


1 Quoted on pages 17 and 18 of our opening brief. This statement is dis- 
cussed in detail, infra Sec. II(B)(2). 
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aggregate amount received or accrued by him does not exceed $500, 000. 00. 
This exempts a contractor whose receipts or accruals do not exceed 

$500, 000.00. Regulation 348.3 has nothing to do with exemption. It is 
concerned solely with amount in cases where there is not exemption. 

Thus it is obvious that the regulation was not issued to construe the ex- 


emption provision of Section 403(c)(6). 


What Regulation 348.3 does is to provide a corollary to the exemp- 


tion provision. That corollary is necessitated by the discrimination 
which would result from the absence of the regulation. It is the exact 
type of regulation specifically permitted by Section 403(a)(4)(A)(vii) be- 
cause it promotes fairness and equity. This fact is not discussed by the 
Government. It relies solely on the argument that the regulation con- 
strues Section 403(c)(6). "Construe", according to Webster's Inter- 
national Dictionary, means "to explain the sense or intention."" The 
regulation explains neither the sense nor the intention of the exemption. 


Respondent cites Regulation 416.2. That regulation provides: 


"No additional factors have been adopted by the War 

Contracts Board, as in its opinion the statutory factors are 

broad enough to provide a basis for consideration of any 

element of a contractor's business necessary to be con- 

sidered in renegotiation." 

This regulation, respondent argues, shows that Regulation 348. 3 
was not issued in connection with the "other factors" section of the Act. 
Regulations 348.3 and 416.2 were issued simultaneously. 9 Federal 
Register 6168, 6178 (June 7, 1944). Both regulations must be treated 
as equally effective. Certainly the Board did not intend to annul Sec- 
tion 348.3 by including 416.2 in its set of regulations. On the contrary, 
after the initial issuance of 348.3 it was reissued a number of times 
with only minor changes inform. 9 Federal Register 9111 (July 28, 
1944), 9909 (Aug. 15,1944). Certainly the two regulations are consis- 
tent. Section 416.2 actually serves to support Section 348. 3. 
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However, suppose that we assume inconsistency. Even then 
Section 348.3 is valid. Inconsistent regulations are treated like incon- 
sistent statutes. "Specific provisions limit the application of those of 
broad and general nature relating to the same subject."" See Helvering v. 
Winmill, 305 U.S. 79; 59 S.Ct. 45; 83 L. Ed. 52 (1938); Spreckels v. 
Helvering, 315 U.S. 626; 62 S. Ct. 777; 86 L. Ed. 1073 (1942). These cases 
considered an income tax regulation which required that commissions 


on the purchase of securities be treated as part of the cost of the secur- 


ity, and that commissions on the sale of securities be treated as a 


deduction from the selling price. This regulation was upheld as against 
a general regulation which provided that commissions were deductible 
as items of business expense. The rule that the specific controls the 
general is particularly applicable to our answer to a claim of incon- 
sistency. 

The Renegotiation Act charges the Board with the duty of deter- 
mining how much is to be taken away from contractors in the form of 
excessive profits and, in addition, gives the Board the power to make 
regulations for the accomplishment of its task. It hardly seems that 
the statement "'the statutory factors are broad enough" found in Regulation 
416. 2 expunges or invalidates a regulation otherwise consistent with the 
Board's duties and powers to make regulations ''the consideration of which 
the public interest and fair and equitable dealing may require." 


This Court is not asked to decide whether the Board placed the 
regulation in the wrong place or purported to explain or construe the 
wrong part of the Act. The question is whether the Board had the power 
to promulgate the regulation. It had the power specifically granted by 
Section 408(a)(4)(A)(vit). : It also had the power by eerie a ‘the statutory 
scheme as Speocucea by the entire Act. 





12 


B) The Act as a whole authorizes the issuance of 
Regulation 348.3. (Ans. Resp. Br. pp. 21-22) 


In our opening brief we argued that authority to issue regulations 
determinative of excessive profits may be derived from the Act as a 
whole; that is to say, that the Act implies authority so to regulate. S 
We did not there argue the point in detail inasmuch as the Act contains 
specific authority. The Government violently disagrees. (Resp. Br. 
pp. 21-22). 


The Government's position is that no such implied authority exists. 
It cites U. S. v. Abrams, 197 Fed. 2d 803 (1952) cert.den. 344 U.S. 355, 
and other cases listed on page 22 of respondent's brief, to support its 


argument. 


A study of these cases reveals that only one problem is considered: 
the validity of a regulation which prescribes the rate of interest to accrue 
on debts owing to the United States which arise out of excessive profits 
determinations. Interest has nothing to do with determining excessive 
profits. Nor is there anything in the Act which either expressly or im- 
pliedly delegates to the Board the right or duty to assess or collect 
interest. The act says nothing at all about interest. The Act does 
delegate to the Board the power to determine what constitutes excessive 
profits. Interest is a charge for the use of money. What is a fair charge 
is for the Congress or the courts, not an unauthorized administrative 
body. That is the rationale of Abrams and the other cases cited. The 
cases which reject the interest regulation do not uphold or deny implied 
authority to regulate. 


In passing, we note that the Third Circuit has ruled the interest 
regulation to be valid, deciding, in effect, that this is within the general 
regulatory power implied in the Act. U. S. v. Philmac Mfg. Co., 192 F. 
2d 517 (1951); see also Eversharp Inc. v. U. S., 125 F.S. 249 (1954). 
This decision goes further than our contention. We only claim that there 


1 Petitioner's Brief, p. 17. 
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is implied power to regulate in order to determine what constitutes 


excessive profits. This is what the Board is required to do. 


In closing this portion of our argument, we call attention to what 
Kenneth C. Davis, a leading authority in the field of administrative law, 
says about implied authority to make legislative rules: 


"Although assertions have been made that authority 

to make legislative rules must be specifically delegated, 

and although such authority usually is not inherent in other 

administrative tasks, yet both legislative and interpretive 

rules may clearly rest upon statutory authority which is 

either express or implied. (Davis, Administrative Law, 

(1st ed. 1951) p. 195. 

This statement rests on the Supreme Court decision of National 
Broadcasting System v. U. S., 319 U.S. 190; 63 S.Ct. 997; 87 L. Ed. 
1344 (1943), where a legislative regulation of the Federal Communi- 
cations Commission was upheld by reference to the general purpose of 
the Federal Communications Act, which created the agency. Our 


regulation is certainly within the general purpose of the statute. 


C) The existence of facts justifying Regulation 
348.3 must be presumed. (Ans. Resp. Br. 
pp. 22-23) 
We argued in our opening brief (pp. 18-19) that facts justifying the 
issuance of Regulation 348.3 must be presumed, because the Act con- 
tains a valid delegation of authority to regulate and a standard for the 


exercise of that authority. 


Respondent does not quarrel with the presumption. Its only reply 


follows: 


It, of course, is axiomatic that the several cases 
relied on by petitioner for this argument have no appli- 
cation nor would the presumption exist if the Board had 
no authority to issue the regulation at all. 


Since . . . the Board in fact was without authority 
to issue the regulation, petitioner's argument on this point 
must fail. (Resp. Br. p. 23) 
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This statement leaves us utterly confused. Respondent seems to 
argue that ''the Board had no authority to issue the regulation at all." 
Yet the Government admits that the regulation would have been valid 
but for the fact that the Board did not issue it "to implement the sta- 
tutory facts (sic) set forth in Section 403(a)(4)(A)." (Resp. Br. p. 20). 
This is an admission that there is some authority to regulate. Apart 
from respondent's admission, we have shown in our opening brief (pp. 


9-18) and in the foregoing sections of this brief, that there is both 


specific and implied authority to regulate. 


Respondent does not contend that the regulation was not factually 
justified. We conclude that the regulation was both authorized and 
factually justified. It must therefore be valid. 


D) Section 403(c)(6) of the Renegotiation Act of 
1943 limits the recovery of excessive profits 
to the amount by which receipts or accruals 
of a contractor exceed $500,000. (Ans. Resp. 
Br. pp. 23-24) 


In Section III of our opening brief we argued in support of the 
validity of the Regulation that Section 403(c)(6) of the 1943 Act itself 
establishes a floor. This argument relied upon a construction of the 
statutory language to the effect that a determination of excessive profits 
reduces receipts and accruals by an amount equal to the amount of such 
determination of emessive profits. Thus when receipts and accruals 
have been thus reduced to $500, 000 the Board no longer had power 
further to determine excessive profits. The Government's answer is a 
criticism of the dissent of Judge Johnson in Wolff and a statement that 
Senator George was "isolated". (Resp.Br. p. 23) These arguments 
and the merits of our own position will be argued in the next part of 
this brief. 
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RENEGOTIATION REGULATION 348.3 IS VALID 

AS A RESTATEMENT OF THE EFFECT OF THE 
RENEGOTIATION ACT OF 1943. THE ACT, BY 
ITS TERMS, ESTABLISHES A FLOOR OF $500, 000 
BELOW WHICH EXCESSIVE PROFITS ARE NOT TO 
BE RECAPTURED 


The argument in the preceding section of this brief is that the 
1943 Act gave the Board both specific and implied power to make legis- 
lative regulations for the determination of excessive profits. Regulation 
348.3 is valid because it is made in the exercise of that power. 


The validity of the Regulation can also be established in another 
way. The Act, properly construed, itself limits the determination of 
excessive profits. A sensible construction of Section 403(c)(6) so shows. 
T he legislative history of the 1943 Act supports such construction. If 
the Act itself so provides, the Regulation cannot be invalid and must be 
upheld as a valid interpretive Regulation. 


There is no inconsistency between these arguments. Either one 
supports the validity of the Regulation. This section of the brief con- 
cerns the second of these arguments. 


We may start with the dissent of Judge Luther A. Johnson in 


Wolff. We have already shown that Judge Johnson and Senator George 


were of the same opinion. Both in effect sustained the Regulation. We 
quoted from Judge Johnson's dissent wherein he made the precise argu- 
ment which we now advance. (Pet. Br. p.29) It was obvious, as the 
Government states, that Judge Johnson was influenced by the speech of 
Senator George. The Government's answer is that Judge Johnson would 
not have dissented if it had been pointed out to the Court that the re- 
marks of Senator George were "an isolated statement" unsupported by 
legislative history. (Resp. Br. p. 23) 


Respondent's repeated statements of Senator George's isolation 
are not based on fact. The legislative history of the 1942, 1943, and 
1951 Renegotiation Acts is considered in the succeeding sections of this 
Brief. That history will show that Senator George's statement was not 
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isolated, but was fully supported by other parties. In any case, Judge 
Johnson's conclusion that the language of the Act was susceptible of the 
construction advanced by petitioner is undoubtedly supported by a simple 
reading of Section 403(c)(6). | 


The Act says that it will not apply if "the aggregate of the amounts 
received or accrued by the contractor . . . do not exceed $500, 000." 
Is this a theoretical receipt or accrual, or is it factual? In the latter 
event, excessive profits are not received or accrued. 


As Judge Johnson said, 


™. . . when a determined refund reduces a contractor's 
receipts to $100, 000, it follows that 'the aggregate sales 
by and amounts payable to the contractor. . . do not ex- 
ceed. . . $100,000,' and thereby the renegotiation pro- 
visions become inapplicable by the literal terms of section 
403(c)(6)."" (p. 1223) 


A) The statutory language of Section 403(c)(6) of the 
Renegotiation Act of 1943 prohibits a determination 
of excessive profits below the $500, 000 floor pro- 
vision. (Ans. Resp. Br. pp. 6-11) 

In our opening brief, we argued the unassailable proposition that a 
regulation which restates the effect of an act cannot be invalid. (Pet. 
Br. p.29) This proposition validates Renegotiation Regulation 348. 3, 
since Section 403(c)(6) was intended to accomplish the effect stated in 
the Regulation. This effect is that a determination of excessive profits 
reduces amounts received or accrued and that, when the amount received 
or accrued has been reduced to $500, 000, there is no further deter- 
mination of excessive profits to be made. Ourcontention is fully sup- 
ported by legislative history. The Wolff interpretation of Section 403(c) 
(6) is erroneous. 


(1) Section 403(c)(6) of the Renegotiation Act 
of 1943 limits the determination of ex- 
cessive profits. 
Respondent's first argument as to Section 403(c)(6) is that the 
language of that section, as well as the language of Section 403(c)(6)(iii) 
of the 1942 Act, only exempts; that the Section does not expressly or im- 
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pliedly limit the amount of excessive profits. 


The section does exempt. The issue which must be decided, how- 
ever, is whether the section properly construed also limits the amount 
of excessive profits determinable against contractors who are not 


exempt from renegotiation. 


The interpretation given by the Government is a narrow one. It 
fails to give a reasonable meaning to the phrase "amounts received or 
accrued."' Those words are the key to the section. "Received or ac- 
crued" must be given a sensible construction. "The amount received" 
and "the amount accrued" both mean the amount remaining after re- 


negotiation. 


The Government's interpretation results in the absurdity that a 
contractor who has collected or accrued $550, 000 and has repaid 
$25, 000 to the Government has received or accrued $550, 000. We 
cannot believe that this is what Congress meant. Certainly the ordi- 
nary conception of "accrual" contemplates the accrual of only such 
amounts as a person has a right to receive. When a contract is subject 
to renegotiation, the amount accrued must necessarily take into account 
that contingency. Clearly, then, to give meaning to the term "accrued," 
Congress must almost necessarily have meant amounts which a con- 
tractor is entitled to receive. When there is a determination of ex- 
cessive profits, the amount properly accrued is reduced by the deter- 


mination of excessive profits. 


The meaning of "received" is readily explained by an illustration: 
A contractor has manufactured a product for which he is to bill the 
Government $498,000. By error, he bills the Government for $502, 000 


and is paid prior to the discovery of the mistake. He must repay the 


$4, 000 paid in error. He does so. Having received $502, 000, has he 


thereby made himself subject to renegotiation? It would seem clear 
that he has not. To take the illustration one step further, suppose that 


the error were solely the error of the Government, which overpaid the 
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contractor by the same $4,000. Would this destroy the exemption? 


These questions point out the futility of limiting "received™ to 
the amount of money paid without regard to any other factors. "Received" 
must be limited to the amount which the contractor is entitled to re- 
ceive. Amounts "received or accrued" are contract amounts minus ex- 
cessive profits as determined by the board. So to construe this Section 
is not only logical, but supports what we know of Congressional intent 
This is the essence of the views of Senator George and Judge Johnson. 

(2) The interpretation of Section 403(c)(6) as 
limiting the determination of excessive 


profits is consistent with the Renegotiation 
Act as a whole. 


On page 8 of their brief, respondent argues that the exemption 
provision [Section 403(c)(6)] does not carry a limitation because such 
limitation does not appear elsewhere in Section 403(c). Respondent's 
theory apparently is that Section 403(c) in provisions other than sub- 
section (6) must contain language expressly creating a $500, 000 floor; 
that the absence of such express provisions establishes that there is no 
floor. Congress is not required to effectuate its intent in that manner. 
Section 403(c)(6) limits the determination of excessive profits. It demon- 
strates that Congress did not intend to take money from receipts or ac- 
cruals (actual, not theoretical) under $500, 000. Congress is not re- 
quired to repeat itself. 


Section 403(c) is a general substantive section with a number of 
procedural provisions. It is one step in the statutory scheme. A simi- 
lar melange of substance and procedure will be found in Section 403(a) 
and Section 403(b). Nowhere else in the entire Act does it appear that 
Congress intended to collect from receipts or accruals under $500, 000. 
On the contrary, as we will later show, Congress was alerted to the 
necessity for the floor in order to avoid not only injustice, but also ab- 
surdity. 


1 The Wolff case, as it bears on this problem, is discussed infra sec. II A(3). 
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(3) The Tax Court's interpretation of Section 
403(c)(6) of the Renegotiation Act of 1943 
is erroneous. 
When respondent's arguments are analyzed, we find that its real 
source of comfort is the Tax Court decision in Wolff v. Macauley, 12 
T.C. 1217 (1949). 


As we argued in our opening brief (pp. 19-28), the Wolff case did 


not consider whether the Renegotiation Act of 1942 contained either ex- 
press or implied authority for the promulgation of legislative regulations. 
Wolff thus should not be considered as precedent on the issue of the power 
to make such rules under the 1942 Act. Moreover, regulatory power 

was vastly increased by the 1943 Act. The case, therefore, does not 


aid or support respondent's position in regard to the authority to regulate. 


The Wolff case does interpret the language of Section 403(c)(6)(iii) 
of the 1942 Act. That language is substantially similar to Section 403(c) 
(6) of the 1943 Act. It declares that the 1942 Act contains only an ex- 
emption from renegotiation, and that when the exemption is inapplicable 
there is no limitation in the Act on the amount of excessive profits which 


may be determined. 


The Court's conclusion is based solely on the language of the 1942 
Act. It would not consider that Act susceptible of any other interpre- 
tation and therefore would not consider the statement of Senator George. 
We contend that by proper construction, the $100, 000 provision of the 
1942 Act and the $500, 000 provision of the 1943 Act creates a floor to 
the recovery of excessive profits because such an interpretation is 
sensible and avoids absurd results. At best, the language is susceptible 
of conflicting interpretations which may be resolved by resort to legis- 
lative history. 


The Tax Court, having come to the conclusion that Section 403(c) 
(6)(iii) was purely an exemption, disposed of Wolff's argument that Re- 
negotiation Regulation 348.3 was interpretative. It was declared in- 


valid because it was inconsistent with the Act. This was clearly erroneous. 
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If the Act limits excessive profits determinations, as we contend, the 
Regulation cannot be invalid because it merely restates the meaning of 
the Act. Even if Section 403(c)(6) is considered ambiguous, the Regu- 
lation is not invalid, but like legislative history, is an aid to the inter- 
- pretation of the statutory language. As such it is entitled to great 
weight.” White v. Winchester Country Club, 315 U.S. 32; 62 S. Ct. 425, 
86 L.Ed. 619 (1942). "Substantially contemporaneous expressions of 
opinion are higily relevant and material evidence of the probable general 
understanding of the times and of the opinions of men who probably were 
active in drafting the statute.'' None of this was considered in the Tax 
Court in Wolff, Howard Plastics Inc. v. War Contracts Price Adjust- 
ment Board, supra, or in the case at bar. The latter two cases, which 
arose out of the 1943 Renegotiation Act, rely entirely on Wolff. They 
are therefore no better authority than Wolff. Respondent, inferentially 
at least, agrees with the foregoing because much of its submission is 
devoted to legislative history. A large part of the Government's brief 
is devoted to legislative history. The same subject occupies by far the 
larger part of the appendix to respondent's brief. Respondent con- 
cludes from its investigation that the remarks of Senator George were 
isolated". We have also examined the legislative history and as the 
following section of this brief will show, Senator George by no means 
stood alone. 
B) The legislative history supports the construction 
of the Renegotiation Act which limits the deter- 
mination of excessive profits to the amount by 


which receipts or accruals exceed $500, 000. 
(Ans. Resp. Br. pp.11-19). 


We have examined the legislative history pertaining to these acts. : 
We now submit an accurate review of that history in so far as it concerns 
our problem. 


1 See Skidmore v. Swift & Co., 323 U.S. 134; 65 S.Ct. 161; 98 L.Ed. 124 (1949). 


The history of the various acts is found intermingled with approximately 10, 000 
pages of reported matter, much of which relates to the 1942 and 1943 Revenue 
Acts of which the 1942 and 1943 Renegotiation Acts are a part. We think, how- 
ever, that we have found all those portions of the record pertinent to the present 


inquiry. 
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(1) The legislative history of the 1942 
Renegotiation Act and its amend- 
ments do not show whether a floor 
provision was intended. (Ans. Resp. 
Br. pp. 13-14) 

The Renegotiation Act of 1942, as originally enacted, April 1942, 
contained no provision ex: mpting any contractor on the basis of amount. 
There was no section like 403(c)(6)(iii) of the 1942 Act or 403(c)(6) of 
the 1943 Act. Therefore, there were no problems as to limits on the 


determination of excessive profits. 


The 1942 Act provided, in Section 403(b), that contracts in excess 
of $100, 000 were to contain a clause allowing renegotiation in the dis- 
cretion of the Secretary of the Department. Section 403(c) of that Act 
provided that excessive profits were to be recovered. Nothing was said 
as to whether contracts under $100,000 would be renegotiated. From 
this it was uncertain whether contracts involving less than $100, 000 
would or would not be renegotiated. This posed an administrative prob- 
lem because it might mean that all contracts could be renegotiated. If 
they could be renegotiated, then perhaps they should be. If so, the re- 
negotiation burden on both contractors and on the departments would be 


Sungeae 
staggering. 


The addition of Section 403(c)(6)(iii) (the $100, 000 provision) to 
the 1942 Renegotiation Act resolved these problems. This is attested 
by the legislative history of the Act. 


There is nothing in this history which refers to a limitation on the 
determination of excessive profits. Neither does it show the intended 
construction of the amendment. (Sec. 403(c)(6)(iii) In all probability, 
the subject was not considered. The Government's brief does not indicate 
anything to the contrary. So far as legislative history of the 1942 Act is 


1 See statement of Senator Taft, Hearing before Subcommittee of Senate 
Finance Committee on Sec. 403, p. 1. 528, September 22, 1942, 
pp. 35-39. 
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concerned, there is nothing to support the position of either side of 
this case. 


The items excerpted from the legislative history and included in 
the Appendix to respondent's brief (pp. XI to XIV) fully support the state- 
ments in the foregoing paragraph. These excerpts concern the neces- 
sity and the advisability of an amendment which would limit the number 
of renegotiations. They do not show what interpretation is to be given 
to the statutory language of the amendment itself. The method by which 
the number of renegotiations was to be reduced was to exempt some 
contractors from renegotiation, i.e., contractors whose annual receipts 
or accruals did not exceed $100, 000. This, however, does not mean 
that such an exemption excludes a limitation. Prior to the 1942 Act, 
there is no clue as to what was intended. In those hectic days, itis 
likely that the subject was not even mentioned. 

(2) The legislative history preceding the 
adoption of the 1943 Renegotiation Act 
shows that Congress intended Section 
403(c)(6) of that Act to limit deter- 
minations of excessive profits. (Ans. 
Resp. Br. pp. 15-17) 

In 1943 various Congressional committees commenced hearings 
with respect to renegotiation. These hearings culminated in"The 1943 
Renegotiation Act", the Act which is involved in this case. 


Before discussing the legislative history in detail, we think it 
desirable to submit an epitomy of that history as stated by W. James 
MacIntosh, General Counsel, War Contracts Price Adjustment Board, 
in an address delivered on April 12; 1944, and entitled "The Renegotiation 
Act of 1943." * 


1 RENEGOTIATION AND TERMINATION OF WAR CONTRACTS, 1942-1944- 
University of Michigan, Official Publication, Pages 76-77 from an address 
entitled ''The Renegotiation Act of 1943" by W. James MacIntosh, Counsel 
War Department Price Adjustment Board; General Counsel, War Contracts 
Price Adjustment Board. 
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It will be noted that Mr. MacIntosh spoke years before it was even 
intimated that there was a question of meaning of the Act or validity of 
the Regulation. Fortunately, Mr. MacIntosh tells us one of the sources 
for Senator George's opinion as_ stated on the floor of the Senate. Un- 


fortunately, the Government is apparently unaware of what was said. 


‘Here is the portion of Mr. MaclIntosh's speech which pertains to the 
$500, 000 exemption: 


Now we come to the $500, 000 exemption. We 
have had very considerable discussion as to how this 
provision should be applied. The War Contracts Board 
has also acted on this matter and has issued a formal 
ruling that no recovery should be made which would 
operate to reduce the aggregate business or the ad- 
justed sales of a contractor down to the point where he 
would be entitled to exemption if that had represented 
his original sales figure. 


During the course of the Senate Finance Com- 
mittee hearings, a letter was addressed to Under- 
secretary Forrestal of the Navy by Senator George, 
asking his opinion as to the proper method of applying 


the $500, 000 exemption administratively where a con- 


tractor was just over the line, for instance, a man who 


had $510, 000 of aggregate sales subject to renegotiation. 


Mr. Forrestal wrote back and said that in his 
judgment it would be unfair and inequitable to take away 
from that man more than $10, 000 since his adjusted sales 
would thus be reduced to a point where such a contractor 
would have been exempt from renegotiation. 


Senator George, as chairman of the Finance Com- 
mittee, took this letter and on the floor of the Senate when 
the bill was reported out referred to it specifically and said 
to the Senate that in his judgment that epresentes the proper 
interpretation of the law. 


Under those circumstances we felt that we were not 
free to go contrary to the clear intent of Congress as evi- 
denced by this statement made on the floor prior to the vote 
on the bill and, although technically we might have taken 
another interpretation, it obviously would have created 
certain misunderstanding and ill will. *** 
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It is thus obvious that Senator George's statement was not "iso- 
lated"' as the Government would lead us to believe. Now we will go to 
the legislative history behind the 1943 Act in detail. This serves to es- 
tablish further that Senator George's isolation is imaginary. 


The record shows that there were several problems under consid- 
eration when the 1943 Act was in committee. The major problem was 
the possibility of an inordinate number of negotiations. This was the 
reason for the exemption. (See Sec. II(B)(1)) However, two additional 
problems were brought to light. One was that some contractors were 
limiting production so as to avail themselves of the $100, 000 exemption 
Since consideration was already being given to increasing the amount of 
Section 403(c)(6) from $100, 000 to $500, 000 in order to reduce further 
administrative burdens, this problem could be expected to become even 
more acute. The second problem is that discrimination was resulting 
and would result as between contractors if there was no floor.” Senator 
George stated the solution of these problems. It was that there is in 
Section 403(c)(6) both an exemption and a floor. 

1 +See: Excerpt of colloquy between Mr. Dodge and Senator Vandenberg 
and Walsh, Appendix, p. A-8; 


Excerpt of colloquy between Mr. Forrestal and Senator Taft, Appendix, 
Pp: A-6; 

Excerpt of statement of Lt. Commander Rydstrom, and letter of Admiral 
Land, Appendix, p. A-1 


Excerpt of colloquy between Reps. Maas and Lynch, Appendix, p. A-4 


2 See: Excerpt of colloquy between Mr. Forrestal and Senator Taft, Ap- 
pendix, p. A-6 


Excerpt of colloquy between Mr. Dodge and Senators Vandenberg and 
Walsh, Appendix, p. A-8 


This problem is the same as that posed in our opening brief; that it is 
unfair and inequitable to renegotiate Contractor A, whose receipts are 
$500, 001, and make a determination against him of excessive profits 
of $50, 000 and to allow Contractor B, whose receipts are $499, 000, to 
escape from renegotiation although his excessive profits be $100, 000. 
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The portion of the legislative history cited by respondent in the 
appendix to its brief (numbers 12 through 24, pages xvi through xxxix) 
relating to the 1943 Act does not aid the Government's case. If anything, 
it supports petitioners. We will briefly discuss the various items which 
are applicable to the 1943 Act. We will cite by reference to the numbers 
and pages of the appendix to respondent's brief. 


12, page xvi: Excerpt from Congressional Record. 
Congressman Patman was discussing the $100, 000 pro- 
vision which had been added to the 1942 Act. He said that the provision 
exempted almost all small businesses so the law could not be a burden 


on small businesses. 


13, page xiv: Excerpt from the statement of Kenneth H. Rockey, 
Chairman of the Navy Price Adjustment Board. : 
Mr. Rockey presented a joint letter of the Secretaries of 
War and Navy. Mr. Rockey and the Secretaries agreed that the exemp- 
tion should be raised to $500, 000 so as to "substantially reduce the num- 
ber of contractors ... with whom renegotiation is required." (page xix) 


14, page xxi; Excerpt from the statement of Robert P. Patterson, 

Undersecretary of War. 3 
The first two paragraphs of the excerpts of Mr. Patterson's 

testimony deal with the administrative convenience and relief afforded to 
smaller companies by changing the exemption to $500,000. He favored 
the change (page xxi). Then the subject of a floor came up. Congress- 
man Grant presented the precise question of a contractor hesitating to 
increase his work, so as to exceed a gross of $500,000. He suggested a 
flat exemption of $500,000. Mr. Patterson misunderstood the suggestion. 


I May 17, 1943, Page 4625 - 4628: 


2 Hearings before the House Naval Affairs Committee investigating the Pro- 
gress of the War Effort, 78th Cong., lst Sess., June 15, 1943, p.514. 


3 Hearings before the House Naval Affairs Committee Investigating the Pro- 
gress of the War Effort, 78th Cong., lst Sess., June 29, 1943, p. 911-927. 
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Mr. Patterson was under the impression that his opinion was asked as 

to the advisability of allowing everyone excessive profits of $500, 000 
before renegotiation. Mr. Grant, with the aid of Mr. Marbury, tried 

to disabuse Mr. Patterson of his view. They pointed out that the flat 
exemption would relate only to gross volume of business. Mr. Patterson 
persisted in his objection, but not so emphatically: "I don't think I would 
do that."" Then he proved that he was still off the subject by giving his 
reasons for dissenting: "It would be hard to administer and might re- 
Sult in a concern keeping inordinate profits." (page xxiii) Obviously, 

it is no more difficult to administer a limitation than an exemption pro- 
vision. If a $500, 000 exemption would not result in "inordinate profits", 
neither would a limitation. Whatever was the opinion of Mr. Patterson 

at that time, the excerpt clearly shows that as early as June, 1943, some 
members of Congress were considering a flat limitation. 


15, page xxiii:m Excerpt from statements of Maurice Karker, 
Chairman, War Department Price Adjustment Board.? 
This testimony again shows one of the purposes of the 
$500, 000 exemption was to lessen the administrative load on the agen- 
cies whose duty it was to renegotiate contracts. 


16, page xxiv: Excerpt from the statement of Lt. Commander 
Arthur D. Rydstrom, Member Maritime Commission Price Adjustment 
Board and letter of Admiral E. S. Land, Chairman, Maritime Com- 
mission:” 

Both the statement and letter show that the Maritime Com- 
mission was opposed to increasing the amount of the exemption. The 
letter states reasons why the amendment may adversely affect the 
objectives of the Renegotiation Act. These reasons are (1) that the pro- 
posed amendment takes away supervision of contractors exempted and 
permits excessive costs of exempted contractors to influence upward 


1 House Naval Affairs Committee Investigating the Progress of the War 
Effort, 78th Cong., 1st Sess., June 30, 1943, p. 964. 

2 House Naval Affairs Committee Investigating the Progress of the War 
Effort, 78th Cong., 1st Sess., June 24, 1943, pp. 872-873. 
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costs of non-exempted contractors; (2) that the effect of the amendment 
would be to curtail production in that contractors will be tempted to hold 
volume within the exempted amount, particularly if the amount of the 
exemption is increased to $500, 000; (3) that the amendment will dis- 
criminate unfairly and inequitably between members of the same in- 
dustry; and (4) that the amendment may impair the morale of the other 
groups. The letter concludes that the matter is one of legislative 

policy and suggests that the committee may desire to consider these ad- 
verse effects. Obviously, potential curtailment of production and dis- 
crimination are eliminated by a floor provision. Contractors are not 
tempted to curtail production if they are not adversely affected when 
gross receipts exceed $500, 000. The recommendations of Admiral Land 
were not adopted. It is, however, reasonable to suppose that the prob- 
lems which Admiral Land pictured for the committee were taken into ac- 
count when Section 403(c)(6) was finally adopted. 


17, page xxviii: Excerpt from the statements of Kenneth H. 
Rockey, Chairman, Navy Price Adjustment Board." 

This time Mr. Rockey is before the Ways and Means Com- 
mittee. He is in favor of a $500, 000 exemption. The colloquy shows 
Mr. Rockey's view that the exemption provision applies only to 1943 
business. 


18, page xxx: Excerpt from the statements of Representative 
Melvin J. Maas. ” 

This excerpt, as cited in Respondent's brief, does not in- 
clude a portion of Mr. Maas‘ testimony. He was opposed to any exemp- 
tion. Reading that portion of the testimony not quoted by respondent, 
we find that Mr. Maas was opposed to the increase of the exemption fram 
$100, 000 to $500, 000 because "A great many factories are limiting pro- 
duction to $100, 000 so as to escape renegotiation now."' In light of this 


1 Hearings before the Committee on Ways and Means on H.R. 2324, H.R. 
2698, and H.R. 3015, 78th Cong., 1st Sess., September 10, 1943, pp. 
160-165. 

2 Hearings before the House Committee on Ways and Means on H.R. 3687, 


78th Cong., Ist Sess., Sept. 21,1943, p. 1017. 
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fact, it would appear that the solution to the problem raised by Mr. 
Maas is the solution stated by Senator George. By so construing the 
amendment, the exemption could be raised to $500, 000 without curtail- 
ment of production. A more complete citation of the statement of Mr. 
Maas appears in the appendix to this brief, page A-4. 


19, page xxx: Excerpt from the statement of Robert B. 


1 
Patterson, Undersecretary of War. 


The only part of this excerpt which is germane to the 
issue is the first colloquy quoted -- that between Rep. Simpson and 
Mr. Patterson. Mr. Patterson says that the sole reason "in raising 
the limit to $500, 000" (as stated by Mr. Simpson) is to lessen the 
amount of paper work to be done by small businessmen. 


20, page xxxiii: Excerpt from statement of Representative 
Francis Case. 
Representative Case states that excessive profits of 
businesses which gross less than $500, 000 are not large and might be 
left to excess profits laws without injury and with considerable savings 


in the renegotiation or procedure. 


21, page xxxiii: Excerpt from Report No. 733 of the Committee 
on Naval Affairs Investigating the Progress of the War Effort.° 
The report of the committee called attention to the two 
reasons suggested by the War Department for increasing the exemption 
to $500, 000 a year. These were that the burden of renegotiation could 
be more readily absorbed by larger businesses than by smaller busi- 
nesses and that the increase to $500, 000 would ease the administrative 


1 Hearings before the House Committee on Ways and Means on H.R. 3687, 
78th Cong., 1st Sess., Sept. 21,1943, pp. 871-895. 


Hearings before the House Committee on Ways and Means on H.R. 2324, 
H.R.2698, and H.R. 3015, 78th Cong., 1st Sess., Sept. 22,1943, p.975. 


78th Cong., 1st Sess., Report of the Committee on Naval Affairs Investi- 
gating the Progress of the War Effort, October 17, 1943, pp. 12-14. 
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burden. The report comments that the difficulty with the $500, 000 
exemption will be that contractors will curtail their production to a 
point below $500,000. The committee realized that the logical result 
of the exemption was also a limitation because it said: 

.. Experience shows that exemptions beget exemptions. 

Fast upon the heels of the departmental recommendation 

to Congress for such an exemption came demands from ... 

industry that it was only fair, if there was such an exemp- 

tion, that the first $500, 000 in sales of every contractor, 

regardless of his total, be exempted. ... 

Because opposed to.any exemption and any limitation, the com- 
mittee recommended against adoption of an increase in the exemption. 


Despite recommendations of the committee the increase became law. 


22, page xxxvi: Excerpt from statement of Robert P. Patterson, 
Undersecretary of War.! 

Again, Mr. Patterson states that the purpose of raising 
the limit from $100, 000 a year to $500, 000 was to eliminate a tremen- 
dous amount of administrative work; that this is the entire reason for 
this Amendment. 


23, page xxxvii: Excerpt from statements of Joseph M. Dodge, 

Chairman of the Joint Price Adjustment Board.” 
The colloquy between Senators Vandenberg and Walsh and 

Mr. Dodge concerns a suggestion previously made by Senator Taft that 
the $500, 000 limitation should be the first $500, 000 on all contracts. 
Mr. Dodge takes the position that the $500, 000 exemption is inequitable 
as between contractors under and over that amount and that such an ex- 
emption might tend to restrict production. He concludes that if Con- 
gress raises the exemption, all contractors are to have their profits on 
$500, 000 worth of business. Apparently, Senator Vandenberg agreed. 


1 Hearings before the Senate Finance Committee on H.R. 3687, 78th Cong., 
1st Sess., December 6, 1943, pp. 1001, 1002. 
2 Hearings before the Committee on Finance, U.S. Senate, 78th Cong., 


1st Sess., on H.R. 3687, December 6, 1943, p. 1080. 
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Congress did just what Mr. Dodge suggested; it resolved the problem 
in favor of the limitation. 


24, page xxxviii: Statement of James B. Forrestal, Under- 
secretary of the Navy.” 

Mr. Forrestal stated that the Navy Department was in 
agreement with the amendment exempting from renegotiation companies 
doing less than $500, 000 "of war business" a year. Mr. Taft then 
asked Mr. Forrestal about a $500, 000 exemption on all contracts. Mr. 
Taft stated that he thought it unfair to renegotiate the whole contract 
of a man who has $510, 000 and wholly to exempt a man with $490, 000. 
Mr. Forrestal replied that he was reluctant to add more qualifications 
to qualifications but that he would like to think the suggestion over and 
to respond later. This excerpt shows the feeling of Senator Taft of the 
Senate Finance Committee, and it certainly shows that Senator George 
was in very powerful company. The Democratic Chairman of the Com- 
mittee and the ranking Republican member were in complete agreement. 


The important thing, however, is that Mr. Forrestal did respond‘ 
This response was one of the statements of the Secretaries referred to 
by Senator George in his speech before the full Senate. This is what 
Mr. Forrestal said, according to W. James MacIntosh, General Counsel, 
War Contracts Price Adjustment Board: 


During the course of the Senate Finance Committee hearings, 
a letter was addressed to Undersecretary Forrestal of the 
Navy by Senator George, asking his opinion as to the proper 
method of applying the $500, 000 exemption administratively 
where a contractor was just over the line, for instance, a 
man who had $510, 000 of aggregate sales subject to re- 
negotiation. 


Mr. Forrestal wrote back and said that in his judgment it 
would be unfair and inequitable to take away from that man 
more than $10, 000 since his adjusted sales would thus be 
reduced to a point where such a contractor would have been 
exempt from renegotiation. 


1 Hearings before the Senate Finance Committee, 78th Cong., 1st Sess., 
on H.R. 3687, December 6, 1943, p. 1080. 
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This reply showed that the Navy Department was not disposed to recover 
excessive profits which would reduce receipts or accruals below the 
statutory exemption. 


That is what Senator George meant when he said: 


*** it is not intended that the renegotiation shall reduce 
such amounts received below $500, 000, and, on inquiry, 
I find that that is the disposition of certain of the Depart- 
ments charged with renegotiation. *** 


In the appendix to this brief, we have excerpted two statements 
made before the Senate Finance Committee by industry witnesses. The 


1 
statement of Lucien W. Shaw , (Appendix,p.A-5) recommends a "floor". 


The statement of Tell Berna” (Appendix, p.A-§6) points out the inequity 
of exempting contractors whose sales are less than $500, 000 and re- 
negotiating fully those whose sales exceed that figure. 


From the foregoing it is incontrovertible that the legislative his- 

tory of the 1943 Renegotiation Act repeatedly shows consideration of a 
_ floor provision and that the remarks of Senator George were anything 

but "isolated". They were surrounded by discussions, statements and 
inquiries in favor of the limitation. Respondent has been unable to show 
anything in the legislative history of the 1942, 1943, or 1951 Renegotia- 
tion Acts which give even minimal support to the contention that Section 
403(c)(6) is to be interpreted as an exemption only. All that respondent 
can cite is a report of House Naval Affairs Committee which was rejected. 


The best that can be said for the Government is that the legis- 
lative history shows that perhaps the major purpose of the Section was 
administrative and industrial convenience. The limitation of excessive 
profits is not inconsistent with the relieving of burdens on industry and 
administration. Even more significant, however, is the fact that in 1943 


1 Assistant to the President, Lockheed Aircraft Corporation, before the 
Senate Finance Committee Hearing on H.R. 3687, 78th Cong., 1st Sess., 
December 2, 1943, p. 450. 


Representing the National Machine Tool Builders Association, neeaet 
the Senate Finance Committee Hearing on H.R. 3687, 78th Cong. , 
Sess., December 2, 1943, p. 472. 
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and prior to the adoption of the Renegotiation Act of 1943, it was recog- 
nized that additional problems of discrimination and curtailment of pro- 
duction made necessary the consideration of a limitation. Based on a 
solution of these problems and based on what must be concluded as the 
intent of Congress from the legislative history, an interpretation should 
be given to Section 403(c)(6), which limits, as well as exempts. 


We make one further point with respect to the emphasis we have 
given to Senator George’s remarks. We recognize there is no precise 
method of ascertaining the meaning of statutory language through the 
study of legislative history. However, one of the principles applicable 
to situations like this is that weight should be given to pronouncements 
of Committee Chairmen.’ This would seem especially significant here, 
where the Chairman had the stature of Senator George. 


| Following the passage of the 1943 Act, Regulation 348.3 was pro- 
mulgated. Our argument in Section I of this brief and in Section I of our 
opening brief is that that Regulation was an exercise of rule-making 
power, delegated to the Board by the Act. We have shown here that the 
Regulation is also an interpretation of what Congress intended the Act to 
mean. As such it cannot be held to be invalid. 

(3) Nothing in the 1951 Renegotiation Act, or 

the legislative history of that Act aids the 


construction of the 1943 Renegotiation Act. 
(Ans. Resp. Br. pp. 17-19) 


2 
Respondent makes much of the fact that the 1951 Renegotiation 


Act contains an express provision limiting the determination of exces- 


sive profits. This, they say, makes clear that there was no such pro- 
vision in the 1943 Act. The logic of this position escapes us. The lan- 
guage of an act passed seven years after its predecessor sheds no light 


Nicholas v. Denver and R.G.W. Ry. Co., 195 F.2d 428 (10th Cir. 1952); 
Michigan Central Ry. Co. v. Michigan PUC, 271 Fed.319 (Mich. E.D. 
S.D. 1921). 

Renegotiation Act of 1951; Act of Mar. 23,1951, c. 15, 65 Stat. 7, Sec. 
1215(f)(1); Title 50, App. USCA, Sec. 1215(f)(1). 
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on what may or may not have been contained in the preceding Act. We 
think it just as logical, if not more logical, to say that in 1951 Congress 
made explicit what had only been implicit in the 1943 Act. Obviously, 
in 1951 Congress was aware of the decision in the Wolff case. It knew 
that the Tax Court had held that there could be no limitation. What was 
more logical than for Congress to make it clear that it had not intended 
the law to be so construed. It did so by express provision. We make no 
claim that the 1951 Act is proof of what the 1943 Act meant. We do say 
that any inference which can be drawn from the 1951 Amendment logically 
supports our position rather than Respondent's. 


There is nothing in the legislative history cited by respondent 
which supports their argument that Congress, in 1951, intended to make 
a substantial change from the World War II Renegotiation Acts. The 
excerpts appearing in Paragraphs 25, 26 and 27 of the Appendix to their 
brief show only what the 1951 Act was intended to mean and made no 
reference whatsoever to the 1943 Act. In the absence of such reference, 
we cannot see that they show an intent to change existing law, rather 
than to clarify it. 


CONCLUSION 


Petitioners have in this and their opening brief presented two 
bases supporting the validity of Renegotiation Regulation 348. 3: 


First: The Board was given express and implied powers to pro- 
mulgate regulations in the exercise of its duty to determine excessive 
profits. Regulation 348.3 aids the determination of excessive profits. 

It is entirely consistent with the express grant of power to make regula- 
tions required by public interest and fair and equitable dealing. It is 
also consistent with the general scheme of the Act, requiring the Board, 
and only the Board, to determine excessive profits. The Regulation must 
therefore be valid. 


1 Decided in 1949. 
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Second: The Act itself limits the determination of excessive 


profits. This is apparent from a construction of Section 403(c)(6) 
which is sensible and which will avoid the absurd reaults fostered by 
Respondent's interpretation. The legislative history which is relevant 
to the 1943 Act fully supports our interpretation of the Act. It is ob- 
vious from the history that Senator George, in his statement before the 


Senate, was summarizing Congressional intent. In light of this fact, 
the validity of Regulation 348.3 may be sustained, because it is inter- 
pretive of the provisions of the Act. | 


The determination of the Tax Court that petitioners’ excess pro- 
fits in 1944 were $100, 000 is erroneous. 


Respectfully submitted, 
LAWRENCE LIVINGSTON 
PAUL C. MAIER 


Livingston & Borregard 
2000 Russ Building 
San Francisco 4, California 
RAWLINGS RAGLAND 
Investment Building 
Washington 5, D. C. 


Attorneys for Petitioners. 
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Excerpt from statements of Lt. Commander Arthur G. Rydstrom, 
Member, Maritime Commission Price Adjustment Board, before the 
House Naval Affairs Committee Investigating the Progress of the War 
Effort, 78th Cong., 1st Sess., June 24, 1943, pp. 872-873. 


MR. KLINE. Amendments have been suggested by the 
War and Navy Departments along the line of a $500, 000 exemp- 
tion. How does your Department feel about that, sir? 


COMMANDER RYDSTROM. I believe I gave to Mr. 
Wels a copy of a letter which clearly sets forth our position 
on that. 


MR. KLINE. I have it here and I will be glad to put 
it in the record. 


LETTER FROM REAR ADMIRAL E.S. LAND, U.S.N., 
CHAIRMAN, MARITIME COMMISSION TO HAROLD 
D. SMITH, DIRECTOR, BUREAU OF THE BUDGET, 
SETTING FORTH THE VIEWS OF THE COMMISSION TO 
THE PROPOSAL TO INCREASE THE RENEGOTIATION 
EXEMPTION AND TO REQUIRE THE FILING OF REPORTS 
BY CONTRACTORS 


March 17, 1943. 


HONORABLE HAROLD D. SMITH, 
Director, Bureau of the Budget, Executive Office of the 
President. 


DEAR MR. SMITH: You have requested the views of the 
Maritime Commission on the War Department's proposed draft 
of bill "To change certain exemptions relating to the renegotia- 
tion of contracts with the War Department, the Navy Depart- 
ment, the Treasury Department and the Maritime Commission, 
and subcontracts thereunder, and to require in certain cases 
the filing of financial statements for each fiscal year." 


It appears that there are two principal purposes of the 
proposed amendm ent: 


(1) To make mandatory rather than optional on the 
contractor the filing of such financial information, relative to 
the contractor's performance of contracts under the section, 
as the Secretaries of the three Departments and the Chairman 
of the Maritime Commission by joint regulation may prescribe. 
The Maritime Commission believes that this suggested change 
in the present law is sound and, therefore, favors it. 


A-2 


(2) To exempt from renegotiation contractors whose 
aggregate volume of contracts with the three Departments 
and the Commission does not exceed $500,000. This sug- 
gested change in the law raises the present exemption 
amount from $100, 000 to $500, 000. 


The proposed explanatory letter of transmittal to the 
Speaker of the House of Representatives submits that the pro- 
posed amendment "will substantially reduce the number of 
contractors and subcontractors with whom renegotiation is 
required. This will greatly facilitate renegotiation with the 
larger contractors and subcontractors without seriously 
affecting the principal objectives of the Section." 


The Commission is in accord with the view of the 
War and Navy Departments that the administrative burden 
of renegotiation will be lightened by reducing the number 
of contractors to be renegotiated. Representatives on be- 
half of the Commission have testified before committees 
of the Congress that its principal fear as to doing adequately 
the job of renegotiation was its possible inability to assemble 
within reasonable time limits the administrative machinery 
to cover the entire field of industry subject to renegotiation. 
It is in Sympathy with any practicable and, from the stand- 
point of policy, sound plans to meet and solve this adminis- 
trative problem. 


The Commission, frankly, does not know by how much 
in terms of percentages the proposed amendment, through 
raising the exemption amount, will reduce the volume of re- 
negotiation work. It, of course, has made a tentative survey 
of its own contractors to seek an answer to this question, and 
while it finds that the number of contractors per se will be re- 
duced, it cannot determine by how much that reduction will 
reduce the actual volume of renegotiations to be conducted, 
because it does not know, for instance, how much dovetailing 
of contracts there may be between the Agencies concerned, or 
the extent to which the volume of subcontracts will increase the 
volume of the prime contractor. 


Assuming, however, that the effect of the amendment 
will be to reduce the size of the field to be renegotiated, and 
thereby to make the task of administration less difficult, the 
Commission cannot express itself as being in agreement with 
the last clause of the quoted section of the proposed explanatory 
letter of transmittal "without seriously affecting the principal 
objectives of the Section, " or, phrased in different language, it 
cannot agree that "the principal objectives” will be served by the 
amendment. It feels obligated to point out in the following num- 
bered paragraphs certain reasons why the amendment may affect 
adversely those objectives: 
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1. Objective, to reduce contract prices thereby effecting 
savings to the Government, and, more remotely, to establish a 
control over inflation. --Renegotiation enables the Government 
to supervise costs of production and through the lowering of 
those costs to bring about price reductions. The amendment 
not only takes away such supervision over the contractors ex- 
empted but also permits the possible excessive costs of the 
exempted group to influence upward the costs of the non- 
exempted group. 


2. Objective, to increase the total volume of war pro- 
duction. --The exempted group represents an appreciable part, 
both actual and potential, of the Nation's productive capacity. 
The effect of the amendment may be to curtail production in 
that the exempted contractors may be tempted to hold their 
volume within the exempted amount and not to increase their 
potential volume to its maximum. (This same effect is not felt 
in any like degree where the limitation is $100, 000.) A com- 
pany, for instance, may be able from the standpoint of facili- 
ties, to handle a volume many times larger than $500, 000, and 
yet, because of its desire to retain excessive profits, will con- 
fine the volume to the exempted amount and thereby secure a 
larger profit than it would on the larger volume which is sub- 
ject to renegotiation. 


3. Objective, equality of treatment. --The effect of the 
amendment will be to discriminate unfairly and inequitably be- 
tween members of the same industry by exempting a portion 
thereof from renegotiation; and to permit contractors with war 
contracts to profit unfairly and inequitably as against other in- 
dustry without war contracts and who have become "war vic- 
tims." 


4. Another objective of the Section, although it may be 
more remote, is to maintain general morale.-- The exempted 
companies generally occupy positions of prominence within their 
own communities. If such companies are permitted to retain 
excessive profits the effect of the amendment may be to impair 
the morale of the other groups, whose grass roots are in such 
communities--such as labor, agriculture, and the "home folks" 
of men in active military service. 


It might well be that, by reason of these considerations of 
policy with regard to the amendment, the present limitation of 
$100, 000 should be retained upon the understanding that the price 
adjustment boards of each Agency voluntarily will set up some 
form of scheduling whereby contractors will be renegotiated 
in order Of dollar volume, and the contractors with the smaller 
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volume, at the bottom of the list, will be renegotiated on the 
then basis of administrative capacity. 


The matter involved is one of legislative policy. The 
Maritime Commission does not object to the submission of the “ 
amendment to the Congress for its consideration. We feel, 
however, that the committees having the proposal under con- 
sideration may desire to consider the possible adverse effects 
of the amendment on the objectives of the renegotiation statute. 





Sincerely yours, 
E. S. LAND, 
Chairman. 


MR. KLINE. Can you tell the Committee what is your 
Department's opinion on it? 


COMMANDER RYDSTROM. Rather than take that time, 
I will leave it in the record. It summarizes it fully. We be- 
lieve, in principle, it was the intent that all contractors mak- 
ing excessive profits on sales in excess of $10, 000 would be 
subject to renegotiation. If you are raising that exemption, 
we are concerned about the principle involved. 


Secondly, we have reason to believe that many con- 
tractors may just stop at the $500, 000 mark when their 
capacities are greater than five hundred thousand. We set 
forth figures in there to bear out our contention. * * * 





Excerpt from colloquy between Representatives Maas and Lynch, 
Hearings before the House Committee on Ways and Means, on H. R. 
3687, 78th Cong., 1st Sess., September 21, 1943, p. 1017. 


MR. MAAS. * * *But you said this law had not done a 
swell job. Of course, you will defeat your own purpose if you 
raise this to $500, 000 because you will have many corporations 
that will limit their production to $500,000. ‘You will defeat the 
purpose of the whole thing. 


MR. LYNCH. I feel sorry for the boys in the camps 
and in the field if the corporations are going to limit their pro- 
duction to $500, 000 so as to make sure they will get all they can. 
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Mr. MAAS. That is already being done. A great many 
factories are limiting production to $100, 000 so as to escape 
renegotiation now. 


* %* * 


Mr. COOPER. I would be interested in getting your 
views on this point that you mentioned a moment ago and did 
not develop -- another question was asked you before you had 
a chance to develop it -- as to this suggested amendment about 
increasing the present $100, 000 to $500, 000. 


Mr. MAAS. In the first place, I am opposed to that. 
It is an expediency. It is merely to cut down the number of 
cases to be renegotiated. There is no justification for it on 
any other basis. If the principle of renegotiation is right, then 
it is right for a dollar of business. 


Mr. COOPER. Quite a number of witnesses who have 
appeared here representing industries have urged such an 
amendment. 


Mr. MAAS. Mr. Chairman, I am not an industry 
witness. 


Mr. COOPER. I understand, but I am just trying to 
acquaint you with what is being presented. There was one 
gentleman here last night who said that that would practically 


take care of his problem, and quite a number of them appear- 
ing here in the course of these hearings representing industry 
have urged that that amount be increased from $100, 000 to 
$500, 000, saying that it would take care of a lot of small 
contracts and would greatly reduce their trouble and difficulty 
in the renegotiation process. 


*x * 


Extract from statement of Lucien W. Shaw, Assistant to the 
President, Lockheed Aircraft Corporation, before the Senate Finance 
Committee hearing on H. R. 3687, 78th Cong., 1st Sess., December 2, 
1943, p. 450. 


"We recommend a ‘floor’ which will allow a contractor 
to retain after taxes either (1) an amount equal to the excess 
profit credit, or (2) an amount equal to 3 percent of sales." 
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Excerpt from statement of Tell Berna, representing the National 
Machine Tool Builders Association, before the Senate Finance Com- 
mittee hearing on H. R. 3687, 78th Cong., ist Sess., December 2, 
1943, p. 472. 


"Exemption of $500, 000 annual business: 
According to the amendments, annual business of $500, 000 
or less is exempt (Sec. 403-c-6-b). As we understand this 
provision, a contractor whose total 1943 sales are $501, 000 
will be renegotiated, while his neighbor doing $500, 000 will 
be immune. It would seem more equitable to make exempt 
the first $500, 000 worth of business of every contractor." 


(pp 473) 


Excerpt of colloquy between Senator Taft and James B. Forrestal, 
Undersecretary of the Navy, Hearings before the Senate Finance Com- 
mittee on H.R. 3687, 78th Cong., 1st Sess., December 6, 1943, pp. 
1050 - 1052. 


Mr. FORRESTAL. Mr. Chairman, I should like to con- 
fine my remarks today to the amendments of the renegotiation 
law which are contained in section 7 of H.R. 3687, omitting any 
discussion of the basic law itself. 


The Navy Department is in complete agreement with two 
of these technical amendments, the one which exempts from re- 
negotiation companies doing less than $500, 000 of war business 
a year and the one which requires all companies not covered by 
this exemption to file financial statements with the Price Ad- 
justment Boards. The $500, 000 exemption will facilitate the 
administration of the renegotiation law. The mandatory filing 
of financial statements will accelerate the administration of 
the law and will assure its actual application to all companies 
which come within its scope. 


* * * * * 


Senator TAFT. Mr. Secretary, on that $500, 000, is 
there any sense to the idea that the first $500, 000 ought to be 
exempted on all contracts for all contractors ? 


Mr. FORRESTAL. Is that the first $500, 000 regard- 
less of their total business ? 
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Senator TAFT. Frankly, there was a case that came 
to me, a Navy contractor, and he said by speeding this thing 
up he could get enough stuff in here to raise him up to $550, 000. 
He said, "I know the Navy has a large stock of this stuff on hand. 
I won't delay the war effort any if I slow this thing up. What do 
you advise me to do?" I advised him to go ahead and ship it all 
in. But you have that question which shows a discrimination. 
Have you suggestion as to that? 


Mr. FORRESTAL. You mean that otherwise he de- 
celerates his rate? 


Senator TAFT. I don't think it fair to the man who has 
$510, 000 to renegotiate his whole contract, where a man with 
$490, 000 is wholly exempt. 


Mr. FORRESTAL. Iam always reluctant, Senator Taft, 
to add any more qualifications to qualifications. Each one, as 
you cite in this case, carries with it collateral disadvantages 
which you do not realize when they were proposed. I would like 
to think that suggestion over, if I might, and I would like to re- 
spond to it a little later. 


Excerpt of colloquy between Senators Vandenberg and Walsh and 
Joseph M. Dodge, Chairman, Joint Price Adjustment Board, Hearings 
before the Committee on Finance, U. S. Senate, 78th Cong., 1st Sess., 
on H. R. 3687, Dec. 6, 1943, p. 1080. 


Senator VANDENBERG. What do you say about Senator 
Taft's suggestion that the $500, 000 limitation should be the first 
$500, 000 on all contracts ? 


Mr. DODGE. We see a great deal of these small busi- 
ness renegotiations. In the early part of the period, naturally 
everybody was working on big business. The small ones are 
coming in. There are a lot of reasons for exempting them. I 
have seen them. The fact of the matter is, in many of the small 
businesses, they have excessive profits under $500, 000. They 
are mostly subcontractors. They add to the costs of the fellows 
above them. The $500, 000 exemption is inequitable as between 
the man under $500, 000 and over $500, 000. It might have a 
tendency to have him restrict his business to $500, 000 because 
in theory, if he was making 20 percent on $500, 000, he could 
make as much money as he could at 10 percent on a million 


A-8 


dollars. The question would be merely one of whether or not 
Congress wanted to assure every contractor, whatever his 
normal rate of profit was on the $5, 000 worth of business he 
did for the Government, regardless of what that rate might 
be. 


Senator WALSH. The great purpose is to lessen the 


load. 


Mr. DODGE. That is the primary purpose of recom- 
mending the elimination of small companies. [If you start it, 
you are saying the large company should have a limitation of 
$500, 000, too. 


Senator VANDENBERG. As between these two con- 
siderations. 
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1. Pertinent extracts from text of Renegotiation Act of 1942 as 
initially enacted—part of Sixth Supplemental National 
Defense Appropriation Act, 1942, April 28, 1942—P. L. 
528, 77th Cong., 2d Sess., 56 Stat. 245 

. First amendment to Renegotiation Act of 1942, by Section 801 
of the Revenue Act of 1942, Oct. 21, 1942, P. L. 753, 77th 
Cong., 2d Sess., 56 Stat. 982. Pertinent amendments to 
Sections 403 (b) and 403 (c) 

. Pertinent extracts from Renegotiation Act of 1943, actually 
Sec. 701 of the Revenue Act of 1943, February 24, 1944. 
[Technically, Renegotiation Act of 1943 is not a new Act 
but is an amendment to Sec. 403 of the Sixth National 
Defense Appropriation Act, 1942.] P. L. 235, 78th Cong., 
2d Sess., 58 Stat. 78 

. Text of pertinent part of Section 105 of Renegotiation Act of 
1951. P. L. 9, 82d Cong., 65 Stat. 12, March 23, 1951___- 

. War Contracts Price Adjustment Board’s Renegotiation 


. Excerpt from War Department Price Adjustment Board 
Statement of Principles, Policies, and Procedure to be 
Followed in Renegotiation—dated August 10, 1942—filed 
with Senate Committee on Finance by William L. Marbury, 
Legal Branch, SOS, War Department, at Hearings on Sec. 
403 of P. L. 528 on Sept. 22, 1942 


. Excerpt from statements of William L. Marbury from Hear- 
ings before Subcommittee of the Senate Finance Committee 
on Sec. 403, P. L. 528, Sept. 22, 1942 

. Excerpts from statements of James V. Forrestal at Hearing 
before a subcommittee of the Senate Committee on Finance, 
77th Cong., 2d Sess., on Section 403 of P. L. 528, September 


. Excerpt of statement of H. E. Foreman, Managing Director, 
the Associated General Contractors of America, Inc., at 
Hearings before the Subcommittee of the Committee on 
Finance, on Sec. 403 of P. L. 528, September 30, 1942 

. Excerpt from War and Navy Departments and Maritime 
Commission comments on proposed amendments to Section 
403, P. L. 528, set forth in a letter dated October 3, 1942 to 
Senator David I. Walsh, Chairman, Subcommittee of the 
Senate Finance Committee on amendments to Sec. 403 of 
P. L. 528 and contained in Hearings before Subcommittee 
of Senate Finance Committee on Sec. 403 of P. L. 528, 77th 
Cong., 2d Sess., September 29, 30, 1942 

11. Excerpts from hearings on Walsh amendment to H. R. 7378, 
78th Cong.; Cong. Rec., Oct. 10, 1942 
12. Excerpt from Cong. Rec., May 17, 1943 
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. Excerpts from statements of Maurice Karker, Chairman, War 
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Naval Affairs Committee Investigating the Progress of the 
War Effort, 78th Cong., 1st Sess., June 30, 1943 

. Excerpt from statements of Lt. Commander Arthur G. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13851 


Harry GAMLEN, Harry C. GAMLEN AND JAMES E. GAMLEN, 
Co-PartNers Dorinc BusINESS AS GAMLEN CHEMICAL 
CoMPANY, PETITIONERS 

Vv. 


Unitep States oF AMERICA, RESPONDENT 


PETITION TO REVIEW DECISION OF THE TAX COURT OF THE 
UNITED STATES 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


This is a petition to review a renegotiation decision of the 
Tax Court of the United States entered February 5, 1957 
(J. A., p. 24). The Tax Court’s decision ordered and decided 
that petitioner * realized excessive profits for the calendar year 
1944 in the amount of $100,000 (J. A., p. 24). 


?The parties differ on whether this renegotiation proceeding involves the 
renegotiation of one of two partnerships or whether it involves the rene- 
gotiation of the individual partners doing business as one partnership 
under two partnership names. Respondent’s position is that the unilateral 
order determining excessive profits was issued against a partnership entity, 
Gamlen Chemical Company, and that this fact is established by the Notice 
and Order of the War Contracts Price Adjustment Board, each dated 
November 29, 1950 (J. A., pp. 7-9). The parties stipulated their respective 
positions on this question to the Tax Court including the fact that re- 
spondent has noted its objection to the use of the word “petitioners”, 
both in the caption of the case and in the stipulation (J. A., p. 14). The 
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By unilateral order dated November 29, 1950, the War Con- 
tracts Price Adjustment Board, charged with renegotiation 
under the Renegotiation Act of 1943, determined that Gamlen 
Chemical Company, a partnership, realized excessive profits 
_ within the meaning of that Act in the amount of $100,000 for 
the calendar year 1944 (J. A., pp. 8,9). In due course, peti- 
tioner, the partnership, filed a petition in the Tax Court seek- 
- ing a redetermination of the amount of its 1944 excessive 
profits (J. A., pp. 3-7). 

The case was submitted to the Tax Court, as permitted by 
that Court’s rules, without hearing, oral evidence or oral argu- 
ment (J. A., p. 13). By stipulation of the parties filed with 
the Tax Court, it was agreed that there was no issue as to the 
_ amount of excessive profits except as it related to issues of law 
set forth in a stipulation filed with the Court (J. A., pp. 19, 
20, 21). 

The Tax Court held, as urged by the Government, that as a 
matter of law there is no provision in the Renegotiation Act 
of 1943 which authorizes a regulation issued by the War Con- 
tracts Price Adjustment Board which prohibits the reduction 
of a contractor’s renegotiable receipts and accruals below 
$500,000 by the renegotiation process. The Tax Court, on 
February 5, 1957, in accordance with an opinion written by 
Chief Judge J. Edgar Murdock, entered its decision, according 
to stipulation of the parties, upholding the Board’s unilateral 
order that the excessive profits were $100,000 (J. A., pp. 22- 
24). 

Petitioner urged below, and urges here, that the Board’s 
regulation prohibited such reduction, that the regulation is 
valid, and that, under the regulation, the maximum amount 
of excessive profits which the Board could find in this case 
was $58,290 (J. A., p. 21). 

This petition for review was filed in the Tax Court on Febru- 
ary 28, 1957 under the provisions of Section 1141 of the In- 
ternal Revenue Code of 1939 (J. A., pp. 26, 27). 


Tax Court, for the purposes of renegotiation, treats a partnership as an 
entity and redetermines excessive profits of that entity rather than ex- 
cessive profits of the individual partners. Continental Chemical ¢ Engi- 
neering Supply v. Patterson, 11 T. C. 45; Bass v. Stimson, 20 T. C. 428. 
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This litigation arose out of the following facts, none of which 
are in dispute here. 

During the calendar year 1944, the partners of Gamlen 
Chemical Company, petitioner herein, were Harry Gamlen 
and his two sons, Harry C. Gamlen and James E.Gamlen. The 
partnership, which was located in San Francisco, California, 
was primarily engaged in the manufacture of boiler compounds 
and solvents used for cleaning equipment aboard vessels (J. A., 
pp. 14-16). 

Petitioner’s renegotiable receipts and accruals during 1944 
totalled $400,955, exclusive of materials in the amount of 
$52,188 sold to Gamlen Marine Service Company, another 
partnership in which the Gamlens held identical interests 
(J. A., p. 16). Gamlen Marine Service Company, during the 
period April 1, 1944 to December 31, 1944, received or accrued 
$157,335 from renegotiable contracts or subcontracts derived 
from cleaning ships for the War Shipping Administration 
(J. A., p. 19). Thus, the total renegotiable sales of the two 
commonly controlled partnerships exceeded $500,000 during 
1944 and exceeded $600,000 if the interpartnership sales of 
$52,188 are included in the combined renegotiable sales of the 
two partnerships (J. A., pp. 16-19). No excessive profits were 
determined by the War Contracts Price Adjustment Board 
from the renegotiable business of the partnership of Gamlen 
Marine Service Company (J. A., p. 19). 

In the de novo Tax Court proceeding, counsel for the con- 
tractor asserted that Gamlen Chemical Company and Gamlen 
Marine Service Company were in fact and in law one partner- 
ship whose total sales were $558,290 composed of the $400,955 
and $157,335 referred to above (J. A., p. 14) and further 
asserted that the maximum amount of excessive profits which 
could be determined by the Tax Court was $58,290 based on 
the position that the language of Section 403 (c) (6) of the 
Renegotiation Act of 1948, as amended, and Renegotiation 
Regulation 348.3, issued by the War Contracts Price Adjust- 
ment Board, prohibited the reduction of a contractor’s receipts 
or accruals, or of the combined receipts and accruals of com- 
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monly controlled contractors below the sum of $500,000 by the 
renegotiation process (J. A., p. 21). 

Respondent, on the other hand, urged in the Tax Court that 
there were two partnerships under common control whose sales, 
including inter-partnership sales, exceeded $600,000 ($400,955 
plus $157,335 plus $52,188 equals $610,478), and, hence, it 
was not necessary to consider whether there was a statutory 
prohibition against reducing the cumulative sales of the com- 
monly controlled partnerships below $500,000 as a result of 
reducing the sales of one of the partnerships, Gamlen Chem- 
ical Company, by $100,000 by renegotiation (J. A., p. 20). 
Alternatively, respondent argued that if the partnerships of 
Gamlen Chemical Company and Gamlen Marine Service Com- 
pany were not separate and distinct, there was no statutory 
bar in Section 403 (c) (6) of the Renegotiation Act of 1943 
to the reduction of the receipts and accruals of Gamlen Chem- 
ical Company to less than $500,000 by the renegotiation proc- 
ess (J. A., p. 20). 

The opinion of the Tax Court, written by Chief Judge Mur- 
dock, did not specifically hold whether there were one or two 
partnerships? but decided the case solely on the ground that 
there was no statutory restriction on the Government in rene- 
gotiating Gamlen Chemical Company which would prevent 
the reduction of the partnership’s renegotiable receipts and 
accruals by the renegotiation process to less than $500,000. 
The Tax Court, declining to follow the regulation, based its 
decision on two prior holdings of the Court holding the regula- 
tion unauthorized by the Renegotiation Acts of 1942 or 1943 
(J. A., p. 23). Wolff, et al. v. Macauley, 12 T. C. 1217; and 
Howard Plastics, Inc. v. War Contracts Price Adjustment 
Board, P-H TC Memo, par. 51,188. The Tax Court noted be- 
low that there “appears to be no contrary authority” (J. A., 
p. 23). 


* However, that the Tax Court apparently concluded that the partnerships 
were separate and distinct is clear from Judge Murdock’s opinion which re- 
fers to the fact that the interests of the Gamlens in the two partnerships 
were identical, that “two” partnerships were under common control, and 
that the “total income of the two” subject to renegotiation exceeded $500,000 
(J. A., pp. 22, 23). 
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SUMMARY OF ARGUMENT 


The only question presented to this Court in this review is 
whether Section 403 (c) (6) of the Renegotiation Act of 
1943 authorizes the reduction of a contractor’s renegotiable 
sales below $500,000 by the renegotiation process. 50 U.S.C. 
App. 1191. The Tax Court, following two precedents in 
previous Tax Court cases (Wolff, et al. v. Macauley, supra; 
Howard Plastics, Inc. v. War Contracts Price Adjustment 
Board, supra), held below (27 T. C. 747) that there was no 
statutory restriction in Section 403 (c) (6) of the 1943 Act to 
reducing sales below $500,000 by renegotiation, and, accord- 
ingly, the Tax Court sustained the War Contracts Price Ad- 
justment Board’s excessive profits determination of $100,000 
(J. A., pp. 22-24). 

The Tax Court below refused to follow a regulation of the 
Board prohibiting the reduction of sales below $500,000 by 
renegotiation, relying on its Wolff opinion, where the Court 
stated that “the regulation makes definite legislative provision 
which is not authorized” by the statute and that the regula- 
tion goes “beyond the authority of an administrative agency 
in that it writes substantive law.” 12 T.C. 1217, 1222. 

The legislative history of the Renegotiation Acts of 1942, 
1943 and 1951 unquestionably supports respondent’s position.® 
Except for one isolated statement of Senator George on the 
Senate floor on February 7, 1944 (90 Cong. Rec. 1301) dur- 
ing consideration of the 1943 Act, relied on by petitioner and 
Judge Johnson in his Tax Court dissent in the Wolff case, the 
literally scores of pages of legislative history, pertinent parts of 
which are set forth in the appendix to this brief, entirely sup- 
port respondent’s position that the sole purpose of 403 (c) (6) 
is to exempt small contractors from the renegotiation process 
and to ease the administrative burden of the renegotiators. 

Petitioner’s argument that there is specific and implied 
authority in the 1943 Act for the Board to issue the disputed 
regulation is refuted by the fact that the Board’s own regula- 
tions show conclusively that the regulation in issue was not 


* The legislative history of the three Acts is helpful because the “floor” 
provisions of the three Acts contain substantially the same language. 
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issued under the specific authority of Section 403 (a) (4) (A) 
(vii) of the 1943 Act as asserted by petitioner and by the fact 
that the district courts, various Courts of Appeals and the 
Court of Claims, in holding an interest regulation of the 
Board invalid, have long and consistently held that the Board 
has no general or implied authority to issue regulations. 

Summing up, respondent says (1) that the statute is unam- 
biguous and contains no limitation on the amount of excessive 
profits determinable, (2) that the Board’s regulation estab- 
lishing such a limitation is unauthorized by statute, (3) that 
respondent’s position is entirely supported by the legislative 
history. 

ARGUMENT 


I. The Tax Court has three times held that the World War II 
renegotiation acts authorize the reduction of a contractor’s 
receipts and accruals below the statutory “floor” by the re- 
negotiation process 


Respondent’s basic position may be stated as follows—once 
jurisdiction to renegotiate has been properly assumed, there is 
no statutory limitation on the amount of excessive profits 


which may be determined. 

The statutory language which is controlling here is contained 
in Section 403 (c) (6) of the Renegotiation Act of 1943. 58 
Stat. 78, 50 U. S. C. App. 1191. The pertinent language 
follows: 


This subsection [c] shall be applicable to all con- 
tracts and subcontracts, to the extent of amounts re- 
ceived or accrued thereunder in any fiscal year ending 
after June 30, 1943 * * * unless * * * the aggregate 
of the amounts received or accrued in such fiscal year 
by the contractor or subcontractor and all persons under 
the control of or controlling or under common control 
with the contractor or subcontractor, under contracts 
with the Departments and subcontracts * * * do not 
exceed $500,000 * * * for such fiscal year * * ** 


*“This subection” referred to is Section 403 (c) of the 1943 Act which 
defines the substantive and procedural powers and rights of the War Con- 
tracts Price Adjustment Board and contractors in renegotiations under the 
Act. 
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Petitioner, while admitting that its sales exceed $500,000 
and that it is not exempt from renegotiation, contends that the 
above language limits its excessive profits to the amount by 
which its sales exceed $500,000. 

The above language, applicable to fiscal years ending after 
June 30, 1943, by its terms only exempts from the renegoti- 
ation process contractors whose receipts and accruals do not 
exceed $500,000 during the fiscal year. It does no more. It 
has no limitations on the renegotiators other than to forbid re- 
negotiation at all of contractors whose renegotiable sales are 
less than $500,000. 

The language is substantially the same as a similar exemp- 
tion provision in the Renegotiation Act of 1942, 56 Stat. 982. 
The pertinent provision follows: 


This subsection (c) shall be applicable to all con- 
tracts and subcontracts hereafter made and to all 
contracts and subcontracts heretofore made * * * un- 
less * * * the aggregate sales by the contractor or sub- 
contractor, and by all persons under the control of or 
controlling or under common control with the contrac- 


tor or subcontractor, under contracts with the Depart- 
ments and subcontracts thereunder do not exceed, or 
in the opinion of the Secretary concerned will not ex- 
ceed, $100,000 for the fiscal year of such contractor or 
subcontractor. * * * 


Neither statute contains an express or implied limitation on 
the amount of excessive profits which may be determined if 
the contractor is not exempt from renegotiation. 

Further, no one can validly distinguish subsections 403 
(c) (6) of the two statutes because of alleged substantial 
differences in statutory language and, hence, it cannot be 
argued that the sections should be construed differently. Ac- 
cordingly, it is obvious that the Tax Court, in its several 
opinions holding that neither statute contained authority for 
the Board’s regulation purportedly issued under the 1943 Act. 
was entirely correct in not distinguishing between the statutes. 
Wolff, et al. v. Macauley, supra; Howard Plastics, Inc. v. War 
Contracts Price Adjustment Board, supra. 
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That petitioner’s position is without merit is fully confirmed 
by a review of the provisions limiting and restricting the pow- 
ers which Congress gave to the War Contracts Price Adjust- 
ment Board in Section 403 (c). It is to these powers that 
_ “this subsection [ce] shall be applicable” unless the con- 
tractor’s sales for the fiscal year “do not exceed $500,000.” 

Subsection (c) defines various substantive and procedural 
| powers and limitations of the renegotiators and contractors. 

The limitations and restrictions on the Board, which are 
- earefully defined, include (1) the Board has no power to 
renegotiate a contractor on any basis other than a fiscal year 
basis unless the contractor requests it, (2) the Board’s power 
to renegotiate is limited to contractors to whom notice of 
commencement of renegotiation proceeding has been given 
within one year after the fiscal year involved or within one 
year following the receipt of designated financial information, 
(3) the Board is prohibited from asserting liability for exces- 
sive profits if the Board’s delegatee does not determine exces- 
sive profits within one year after commencement, and (4) the 
Board and any other agency or officer of the United States is 
prohibited from reopening any bilateral agreement as to the 
amount of excessive profits. 50 U.S.C. App. 1191. 

The powers, substantive and procedural rights of the parties 
and limitations on such powers and rights are carefully enum- 
erated in 403 (c) (1) through 403 (c) (5). Section 403 (c) 
(6), involved herein, does nothing other than to define, from 
a total receipts and accrual basis, exactly to which contrac- 
tors “subsection [c] shall be applicable.” 

In the language of subsection (c) (6), as petitioner admits, 
Congress exempted from renegotiation all contractors whose 
renegotiable sales do not exceed $500,000 for the fiscal year 
involved. Surely, if Congress had intended to limit the 
amount of excessive profits which the Board may determine 
once it is established that the contractor is not exempt be- 
cause his sales are more than $500,000, Congress would have 
specifically included such a limitation with the other limita- 
tions on the powers of the Board in 403 (c) (1) to 403 (c) (5). 

Nevertheless, the War Contracts Price Adjustment Board, 
created by the Renegotiation Act of 1943 to conduct renego- 
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tiation for fiscal years ending after June 30, 1943 (50 U.S. C. 
App. 1191), issued Regulation 348.3 which purported to pro- 
hibit the renegotiators from reducing a contractor’s renego- 
tiable receipts and accruals by the renegotiation process to 
less than $500,000. Renegotiation Regulation 348.3 (2), on 
which petitioner relies, provides in pertinent part: 
No determination of excessive profits to be eliminated 
from the aggregate amount of gross receipts or accruals 
under [renegotiable] contracts and subcontracts * * * 
shall be made in an amount greater than that which 
when deducted from the aggregate amount of such gross 
receipts or accruals for the contractor’s fiscal year will 
reduce them below $500,000.° 


The several Departments of the Government which sepa- 
rately conducted renegotiation before the creation of the War 
Contracts Price Adjustment Board for fiscal years ending be- 
tween April 28, 1942 (the effective date of the Renegotiation 
Act of 1942) and June 30, 1943 (the effective date of the 1943 
Act) issued no comparable regulation. They were in disagree- 
ment on whether they would reduce sales below the exemption 
figure of $100,000 by renegotiation. Wolff, et al. v. Macauley, 
supra, p. 1220, 1221. 

It is the Tax Court’s position that Regulation 348.3 is not 
an interpretation of Section 403 (c) (6) of the 1943 Act, is 
unauthorized by statute, and is without force and effect what- 
soever in that it represents an effort by the Board to write sub- 
stantive law by administratively amending and adding to the 
congressional language of 403 (c) (6). 

In Wolff, et al. v. Macauley, supra, the exact question in 
this case was first considered by the Tax Court. The Wolff 
case involved a renegotiation for the calendar year 1942, and, 
consequently, the exemption provisions of Section 403 (c) (6) 
of the Renegotiation Act of 1942 were controlling. 


*Renegotiation Regulation 348.3 (5) similarly purports to. limit the 
reduction of total renegotiable sales of commonly controlled contractors 
to $500,000 by the renegotiation process. The regulation may be found 
in C. F. R. 1945 Supp., Chap. XIV, § 1603.348. 
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In rejecting the contractor’s argument in the Wolff case, 
_ the Tax Court stated that the $100,000 “floor” in Section 
403 (c) (6) of the 1942 Act was jurisdictional in that it ex- 
empted from renegotiation contractors whose renegotiable sales 
did not exceed $100,000 and provided authority to the renego- 
tiators to renegotiate any contractor whose renegotiable sales 
_ exceeded $100,000. The Tax Court pointed out that the juris- 
dictional language of (c) (6) was devoid of congressional lan- 
guage which limited the amount of excessive profits which 
could be determined, once jurisdiction to renegotiate had been 
- assumed. The Tax Court said, at p. 1221: 


* * * There is no statutory provision in any way elim- 
inating any part of the profits from consideration after 
the renegotiating authority has legally assumed juris- 
diction. Section 403 (c) (6) provides that there shall 
be no renegotiation of any contract unless the aggre- 
gate sales by, and the amount payable to, the contractor 
or subcontractor shall exceed $100,000. There is no 
provision in the renegotiation law whereby the renego- 
tiating authority, after having once assumed jurisdic- 
tion, shall not have authority to declare profits to be 
excessive as soon as the amounts of those profits sub- 
tracted from the amount of aggregate sales or amount 
payable to the contractor or subcontractor shall equal 
$100,000. If it had been the intention of Congress to 
impose such an administrative limitation on the renego- 
trating authority, it would certainly appear that such 
an intention should have been expressed in the legisla- 
tion itself. [Emphasis added. ] 

As does petitioner in this Court, petitioner in the 1942 Act 
Wolff case attempted to establish its position that the rene- 
gotiators had no authority to reduce renegotiable sales to less 
than the exemption minimum by relying on Renegotiation 
Regulation 348.3, which was purportedly applicable to the 
1943 Act. Wolff pointed out, as does petitioner here, that the 
regulation was intended to relate to Section 403 (c) (6) of 
the 1943 Act and pointed out the substantial similarity of the 
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language of the two Acts. In rejecting petitioner’s argument, 
the Tax Court said, in the Wolff case, at p. 1222: 


If we accept for the argument that this regulation 
applying to the 1943 Act should carry interpretive au- 
thority on a similar section of the 1942 Act, neverthe- 
less, it seems evident that the regulation makes definite 
legislative provision which is not authorized by either 
the 1942 or the 1943 Renegotiation Act. Therefore, its 
provisions go beyond the authority of an administra- 
tive agency in that it writes substantive law. [Em- 
phasis added.] 


The Tax Court has also refused to apply the regulation in a 
case involving the 1943 Act to which the regulation pur- 
portedly applied. In Howard Plastics, Inc. v. War Contracts 
Price Adjustment Board, supra, the Board determined the 
contractor’s excessive profits to be $35,000 for its fiscal year 
ended June 30, 1945, and, in so doing, had reduced its rene- 
gotiable sales from $509,763 to $474,763. In rejecting the 
same argument which counsel makes here, Judge Disney of 
the Tax Court said: ) 


Plastics also objects to the action of the Board in de- 
termining excessive profits for the fiscal year ended 
June 30, 1945 in an amount which reduced receipts be- 
low $500,000. In Wolff v. U. S. Maritime Commission, 
12 T. C. 1217, we held that there was no legislative 
power in either the 1942 or 1943 Renegotiation Act 
so to limit the determination. We follow that conclu- 
sion here. 


Thus, in holding for the third time on the same question as 
it did below in this case, the Tax Court followed precedent in 
cases arising under both the 1942 and 1943 Acts. 


II. The language of Section 403 (c) (6) of the 1943 Act author- 
izes the reduction of a contractor’s receipts and accruals 
below $500,000 in renegotiation 


It is our view that it requires a strained construction of the 
language of Section 403 (c) (6), supra, p. 6, to evolve a 
454613—58——_3 
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statutory prohibition against reducing sales below $500,000 
by the renegotiation process once it is established that the 
- contractor’s renegotiable sales are not less thun $500,000. We 
believe that the only proper construction of the language is 
one which gives meaning to the only intention expressed by 
' Congress—an intention to exempt from the renegotiation 
process contractors or subcontractors whose renegotiable re- 
ceipts and accruals were under $500,000 for the fiscal year 
involved. 

As is shown by extensive excerpts from legislative history 
contained in the appendix to this brief (pp. i-xl), Congress 
- was concerned solely with exempting contractors from rene- 
 gotiation and was not concerned with limiting the powers of 
the renegotiators once jurisdiction to renegotiate had been 
properly assumed. 


A. The legislative history establishes that Congress enacted Sections 403 
(c) (6) of the Renegotiation Acts of 1942 and 1943 solely to ease the burden 
of renegotiation on renegotiators and contractors by exempting con- 
tractors whose sales did not exceed $100,000 and $500,000 
Examination of the evolution of the statutory language by 

' inspection of the legislative history of the Renegotiation Acts 

of 1942, 1943, and 1951 clearly establishes that (1) as first 

enacted on April 28, 1942, the Renegotiation Act of 1942 

neither exempted any contractors from renegotiation nor 

limited excessive profits determinable, (2) the administrative 
burden of renegotiation on small contractors and the renegoti- 
ators early inspired an amendment designed to exempt small 
contractors from renegotiation, (3) an amendment to the Re- 
negotiation Act of 1942, effective October 21, 1942, first en- 
acted 403 (c) (6), was intended only to exempt contractors 
whose sales were less than $100,000, (4) the purpose in raising 

the exemption figure to $500,000 in 403 (c) (6) of the 1943 

Act was to further reduce the burden of renegotiators and con- 

tractors, (5) other than one isolated remark of Senator George 

relied on by petitioner, there is no legislative history to sup- 
port petitioner’s position of limitation on the power to renegoti- 
ate, and (6) the specific language in the 1951 Act prohibiting 
the reduction of a contractor’s sales by renegotiation below the 
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“floor” was intended to be an addition to the exemption pro- 
visions of the earlier Acts and was intended to be new 
legislation. 


1. The original 1942 Act contained no “floor” provision exempting sales from 
renegotiation or a limitation on the amount of excessive profits which may 
be determined. 


The original Renegotiation Act of 1942, effective April 28, 
1942, was admittedly a hastily legislated portion of the Sixth. 
Supplemental National Defense Appropriation Act of 1942. 
Section 403 (b) and Section 403 (c) of the original 1942 Act, 
relating to the problem here, are set forth in the appendix to 
this brief, pp. i, ii. As the language shows, there was some- 
thing of an inconsistency in 403 (b) and 403 (c) in that Section 
403 (b) directed the Departmental Secretaries to insert in con- 
tracts in excess of $100,000 provisions that the contract may 
be renegotiated in the discretion of the Secretary, the price re- 
adjusted as a result of renegotiation and provisions for the 
retention by the Government of any excessive profits de- 
termined as a result of the renegotiation. 

However, in Section 403 (c) where the Departmental Secre- 
tary was authorized and directed to require a contractor to 
renegotiate a contract, to withhold from the contractor any 
amount determined to be excessive and to bring such actions 
as may be necessary to recover the excessive profits, there was 
no limitation either on the amount of a contractor’s business 
subject to renegotiation or on the amount which the Secretary 
might determine to be excessive. (App., infra, pp. i, ii). 

It soon became apparent in the early administration of the 
Renegotiation Act that it was advisable to correct the apparent 
inconsistencies between subsection (b) and subsection (c), and, 
as early as September 22, 1942, the War Department so ad- 
vised the Senate Finance Committee (App., infra, pp. xi, xil). 

In hearings in September of 1942 on proposed amendments 
to the 1942 Renegotiation Act, Senator Taft pointed out the 
advisability of excluding contractors from renegotiation whose 
receipts were less than $100,000 while Secretary Forrestal 
made a similar suggestion except that he proposed that the 
exemption level should be $250,000 (App., infra, p. xi, xii). 
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appeared before the House Committee on Ways and Means, 
the House Naval Affairs Committee Investigating the Progress 
of the War Effort, and the Senate Finance Committee (all of 
which held hearings on the 1943 Act) were concerned solely 
with amending Section 403 (c) (6) in order to raise the exemp- 
tion from $100,000 to $500,000. Among the reasons advanced 
by the various witnesses were (1) it would vastly reduce the 
administrative burden of the renegotiators to the extent of 
eliminating up to an estimated 30% of the contractors subject 
to renegotiation, (2) would result in the loss of probably less 
than 1% of excessive profits recovered, (3) would save untold 
time and expense to small contractors who were not equipped 
with a staff sufficient to handle the burdens of renegotiation, 
and (4) would enable the renegotiators to conclude their over- 
all job more expeditiously. (App., infra, pp. xvi—xxxix.) 

Further, Congress was aware that certain inconsistencies 
might result as a result of arbitrarily exempting contractors 
at a given figure. For example, in considering the language 
of 403 (c) (6) of the 1943 Act as finally adopted, the following 
colloquy occurred between Senator Taft and Secretary 
Forrestal: 


Senator Tarr. Mr. Secretary, on that $500,000, is 
there any sense to the idea that the first $500,000 ought 
to be exempted on all contracts for all contractors? 

Mr. Forrestau. Is that the first $500,000 regardless 
of their total business? 

Senator Tarr. Frankly, there was a case that came 
to me, a Navy contractor, and he said by speeding this 
thing up he could get enough stuff in here to raise him 
up to $550,000. He said, “I know the Navy has a large 
stock of this stuff on hand. I won’t delay the war 
effort any if I slow this thing up. What do you advise 
me to do?” I advised him to go ahead and ship it all 
in. But you have that question which shows a dis- 
crimination. Have you suggestion as to that? 

Mr. Forrestau. You mean that otherwise he decel- 
erates his rate? 
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Senator Tarr. I don’t think it fair to the man who 
has $510,000 to renegotiate his whole contract, where 
aman with $490,000 is wholly exempt. 

Mr. Forrestau. I am always reluctant, Senator Taft, 
to add any more qualifications to qualifications. Each 
one, as you cite in this case, carries with it collateral 
disadvantages which you do not realize when they were 
proposed. 

* * * * * 

(App., infra., pp. xxxviil, xxxix). 

Based on the extensive legislative history contained in the 
appendix to this brief, the conclusion is inescapable that Con- 
gress did not intend to limit the amount of excessive profits 
which may be determined even though any problems which 
might arise as a result of exempting a contractor with $499,000 
of sales and renegotiating a contractor with $501,000 of sales 
were pointed out to Congress. 

4. Congress, in similar exemption provisions in the 1951 Act, added language 
which for the first time restricts the renegotiators from reducing sales 
below the statutory “floor” 

The Renegotiation Act of 1951, as did the Renegotiation 
Acts of 1942 and 1943, exempts from renegotiation contractors 
whose renegotiable sales are below a stated minimum. The 
figure as initially passed in the 1951 Act was $250,000. It has 
since been raised to $1,000,000. 70 Stat. 787. Section 105 
(f) (1) of the 1951 Act (65 Stat. 7, 16; 50 U.S. C. App. 1215 
(f) (1)) provides: 


If the aggregate of the amounts received or accrued 
during a fiscal year * * * by a contractor or subcon- 
tractor, and all persons under control of or controlling 
or under common control with the contractor or sub- 
contractor, under contracts with the Departments and 
subcontracts * * * is not more than $250,000, the re- 
ceipts or accruals from such contracts and subcontracts 
shall not, for such fiscal year, be renegotiated under 
this title. If the aggregate of such amounts received 
or accrued during the fiscal year under such contracts 
and subcontracts is more than $250,000, no determina- 
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tion of excessive profits to be eliminated for such year 

with respect to such contracts and subcontracts shall 

be in an amount greater than the amount by which 

such aggregate exceeds $250,000. [Emphasis added.] 

As examination of these sections of the three statutes (App., 
infra, pp. ii, vi, vii) indicates, the langage of the first sentence 
of Section 105 (f) (1) quoted above is substantially the same 


‘as Sections 403 (c) (6) of the 1942 and 1943 Acts. The lan- 


guage italicized above is clearly new language and not only 


‘adds substantially to the former language but vividly empha- 


sizes the fact that Congress intended to limit the reduction of 


profits by renegotiation in the 1951 Act and plainly expressed 


no such intention in the 1943 Act. 
The legislative history of the 1951 Act shows without ques- 
tion that Congress intended a substantial change from the 


World War II Acts. 


The language limiting the amounts of excessive profits which 
may be determined appeared in H. R. 1724 (which became the 
Renegotiation Act of 1951) when it was introduced in the 


‘House in the 1st Session of the 82nd Congress. However, the 


House Committee on Ways and Means held no hearings on 
H. R. 1724 because the 2d Session of the 81st Congress had 
held extensive hearings on a substantially similar renegotiation 
bill introduced in 1950 (H. R. 9246). Mr. Frank L. Roberts, 


Chairman of the Military Renegotiation Policy and Review 


Board, Office of the Secretary of Defense, in testifying before 
the House Ways and Means Committee with respect to the 


- $100,000 “floor” provision contained in the 1950 bill, pointed 
- out that the proposed language “also provides that no recovery 
of excessive profits from such contractors or subcontractors 
shall be in an amount which would reduce his gross renego- 


tiable business for the year below $100,000.” [Emphasis 
added.] (App., infra, p. xxxix.) 

Additional legislative history establishes without question 
that Congress was aware that it was adding language to the 
1951 Act which was non-existent in the earlier Acts (App., 
infra, pp. xxxix, xl). 
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From all of the above, and because the legislative. history 
has not been fully cited or made readily available in any Tax. 
Court case where this question was previously considered, it 
is apparent that, rather than gain assistance from the com- 
plete legislative history, petitioner can merely point to Sena- 
tor George’s comment as an isolated and erroneous assumption 
of congressional intent by the Senator, shared by none of his 
colleagues in either house, and expressing an opinion con- 
tained nowhere else in the legislative history. As the Tax 
Court pointed out in the Wolff case (p. 1222): 


It will be seen that the Senator was not discussing 
terms in the act of dubious meaning. He was setting 
forth what he evidently thought to be the provisions 
of the act, but if the reading of the act itself fails to 
disclose such provisions, the remarks of the Senator 
cannot be accepted as establishing statutory provisions 
which are not included in the act. 


III. Petitioner’s arguments are without merit 


For its position that Regulation 348.3 is valid, petitioner 
argues that (1) the Renegotiation Act of 1943 contains both 
specific and implied authority to issue the regulation, (2) 
there is a presumption that facts existed which justify an as- 
sumption of power by the Board to issue the regulation, and 
(3) the statutory language of Section 403 (c), with or without 
the regulation, prohibits the reduction of a contractor’s sales 
below $500,000 by renegotiation. 


A. Petitioner’s reliance on the 1943 Act as providing specific authority to 
the Board to issue renegotiation regulation 348.3 is unfounded 

Petitioner argues, without any citation of authority, that 
since the Board has statutory power to determine excessive 
profits and thus to regulate the amount of a contractor’s 
profits, it follows that since “the power to regulate exists, the 
regulation must be valid” (Pet. Br., p. 10). 

Petitioner asserts that the Blatutory source of the seeeiee 
authority to issue Regulation 348.3 is Section 403 (a) (4) (A) 
of the 1943 Act (Pet. Br., p. 17). Section 403 (a) (4) (A) 
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sets forth in seven subsections the various factors to be taken 
into consideration in determining the amount of excessive 
profits. These factors are set forth in pages 1, 2 of the appen- 
dix to petitioner’s brief. In the seventh subsection, which 
petitioner states provides authority for the regulation, Con- 
gress instructed the Board, in determining excessive profits, to 
consider 
(vii) Such other factors the consideration of 
which the public interest and fair and equitable dealing 
may require, which factors shall be published in the 
regulations of the Board from time to time as adopted 
[58 Stat. 78, 50 U. S. C. App. 1191]. 


Counsel contends that Renegotiation Regulation 348.3 was 
issued under the authority of the “fair and equitable” lan- 
- guage set forth above. There is no support anywhere for peti- 
tioner’s position, and the regulations clearly refute the conten- 
tion. Regulation 348.3 was issued as a regulation which 
purports to construe Section 403 (c) (6) (App., infra, p. vii), 
and was not issued with regulations intended to implement 
the statutory facts set forth in Section 403 (a) (4) (A) of the 
1943 Act. While it is true that in subsection (vii) of Section 
403 (a) (4) (A) Congress provided authority to the Board 
- to issue regulations in connection with “other factors” to be 
' used in determining excessive profits, at no time did the Board 
issue such a regulation. In fact, not only did the Board 
not issue any regulations under this specific authority but the 
Board stated in Regulation 416.2 (C. F. R., 1944 Supp., Chap. 
XIV, § 1604.416-2): 


No additional factors have been adopted by the War 
Contracts Board as, in its opinion, the statutory factors 
are broad enough to provide a basis for consideration of 
any element of a contractor’s business necessary to be 
considered in renegotiation. 

It is clear that the above completely negates petitioner’s 
argument that Section 403 (a) (4) (A) provides specific au- 
thority for the issuance of the regulation here involved. 





21 


B. There is no implied authority to the Board to issue regulations in the 
1943 A 


Petitioner argues that the statute as a whole provides au- 
thority for the issuance of the Board’s regulation and that the 
Board may make regulations based upon implied statutory 
authority (Pet. Br., p. 17). 

Petitioner errs on both points. The statute and cases es- 
tablish that (1) the Board has authority to issue regulations 
only in named limited instances, (2) Congress gave the Board 
no general power to issue regulations, and (3) regulations is- 
sued without specific authority which affect substantive rights 
are invalid. 

In United States v. Abrams, 197 F. 2d 803, cert. den., 344 
U. S. 855, the Sixth Circuit affirmed a decision of the District 
Court that a regulation of the Board providing for the assess- 
ment of six percent interest on unpaid renegotiation debts was 
not authorized by the statute and, hence, was invalid. The 
Sixth Circuit said, at p. 805: 

The applicable statute is the Renegotiation Act of 
1942. It fixed no rate of interest and delegated to the 
War Contracts Price Adjustment Board no power to fix 
the rate of interest. In addition, the War Contracts 
Price Adjustment Board was given no general authority 
to issue regulations for the enforcement of the 
Ac ** * 

The regulations which the Board was authorized to 
make under the Renegotiation Act of 1942, 50 U.S. C. 
App. § 1191, 50 U. S. C. A. Appendix § 1191, covered 
certain limited subjects only. The Board was au- 
thorized to prescribe by regulation the financial infor- 
mation required of contractors, (c) (5) (A), to establish 
by regulation the character of cases to be conducted by 
the Board and its agencies, (d) (5), to interpret and 
apply the exemption provisions of the Act, (i) (2), and 
to interpret and apply one specific definition, namely, 
that of “standard commercial article,” (a) (7). 

However, in 1944 the Board promulgated a regulation 
which established the rate of interest to be recovered 
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on excessive profits as six percent, and this was re- 
iterated in later promulgations. 

The Government contends * * * that the Congress 
intended that the Board should implement the Rene- 
gotiation Act by appropriate regulations * * *. But 
the intent of the Congress must be shown in the statute. 
The circumstance that the power to issue regulations 
was conferred for such limited purposes as those speci- 
fied in the applicable statute emphasizes the fact that 
Congress intended to give this administrative agency no 
general power to promulgate regulations. 

* * * Tn the regulation, the Board attempted to con- 
fer upon itself an authority not granted by the statute 
and thus went “beyond the permissible limits of ad- 
ministrative interpretation.” Social Security Board v. 
Nierotko, 327 U. S. 358, 66 S. Ct. 637, 643, 90 L. Ed. 
io. 


Various Courts of Appeals and the Court of Claims have 
joined the Sixth Circuit in holding the interest regulation valid Wn vz 
and affirmed the lack of general power of the Board to issue 

' regulations. United States v. Wissahickon Tool Works, 200 

| F. 2d 936 (C. A. 2); United States v. Edward Valves, Inc., 207 
F. 2d 329 (C. A.7), cert. den., 347 U.S. 934; Ring Construction 
Corp. v. United States, 209 F. 2d 668 (C. A. 8); United States 
v. Best, 212 F. 2d 743 (C. A. 1); Eversharp, Inc. v. United 
States, 125 F. Supp. 244, 147 F. Supp. 244 (C. Cls.); Putnam 
Tool Company v. United States, 147 F. Supp. 746 (C. Cls.), 
cert. den., 355 U. S. 825. Cf. United States v. Philmac Mfg. 
Co., 192 F. 2d 517 (C. A.3). 

Respondent submits that, from the above, it is apparent that 
there is no basis in fact or law for petitioner’s statement that 
there is both express and implied statutory authority for the 
issuance of Renegotiation Regulation 348.3. 


C. Since the Board has no authority to issue the regulation, there can be 
no presumption of existence of facts justifying the regulation 


Petitioner argues that when there exists a delegation of 
authority to regulate and a standard for the exercise of that 
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authority a presumption arises that there are facts which jus- 
tify the exercise of that authority (Pet. Br., p. 18). 

It, of course, is axiomatic that the SY cases relied on by 
petitioner for this argument have no application nor would the 
presumption exist if the Board had no authority to issue the 
regulation at all. 

Since, as shown conclusively above (pp. 19-22), the Board ir 
fact was without authority to issue the regulation, petition- 
er’s argument on this point must fail. 


D. There is no provision in Section 403 (c) (6) of the 1943 Act prohibiting 
determination of excessive profits in an amount which will reduce sales 
below $500,000 

For this argument, petitioner essentially relies on two 
points, (1) the-dissent of Judge Johnson of the Tax Court in 
the Wolff case, supra, and (2) the isolated statement of Sen- 
ator George referred to previously, supra, p. 5 (Pet. Br., pp. 
28-31). 

These two points are essentially related because, from a 
reading of Judge Johnson’s dissent, the substance of which is 
_set. forth on p.-29 of petitioner’s brief, it is apparent that 
Judge Johnson came to that result primarily by relying on 
Senator George’s remarks that “it is not intended that the 
renegotiation shall reduce such amounts received below 
$500,000 ** *.” Wolff v. Macauley, supra, p. 1222. 

Actually, Judge Johnson merely stated that the language 
was “susceptible” of the construction asserted herein by peti- 
tioner. -Peculiarly, Judge Johnson, in his dissent, asserted that 
he agreed with the majority “that there is no limitation” on 
the amount of excessive profits determinable in renegotiation 
cases but, paradoxically, he stated that he believes that there 
is a limitation on the amount of excessive profits when a 
refund reduces a contractor’s receipts below $100,000. Judge 
Johnson indicated that such a construction is desirable be- 
cause it would result in “an equitable application of the 
statute.” Wolff v. Macauley, supra, p. 1223. 

Disregarding the apparent confusion in Judge Johnson’s 
language, it seems appropriate to assume that Judge Johnson 
would have joined the majority if it had been pointed out to 
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the Court (as it was not) that Senator George’s belief that 
Congress intended to prohibit the reduction of sales by rene- 
gotiation below $500,000 was an isolated statement in the 
legislative history unsupported in the debates, deliberations or 
reports by a single statement of any other legislator or com- 
mittee during the exhaustive considerations given to the pas- 
sage of the Renegotiation Acts of 1942 and 1943. 

From the legislative history, it is apparent that the Tax 
Court majority in the Wolff case was correct in stating that 
what actually happened was that Senator George believed that 
it was the intent of Congress to forbid such reduction but that 
- the actual intent of Congress as expressed in the statute was 
contrary to Senator George’s belief. The language which was 
finally adopted in Section 403 (c) (6) of both Acts plainly 
follows the intent of Congress, as expressed in the legislative 
history, that 403 (c) (6) serves only to provide for the exemp- 
tion from renegotiation of contractors with renegotiable. sales 
of less than the statutory minimum. 


CONCLUSION 


For the reasons stated herein, it is submitted that the de- 
cision of the Tax Court should be affirmed.*® 
Respectfully submitted. 
Grorce CocHran Dovs, 
Assistant Attorney General, 
Morton Ho.LuaNnDeER, 
James H. PRENTICE, 
Attorneys, Department of Justice, 
Attorneys for Respondent. 


*Hven if Regulation 348.3 is found to be valid, it does not follow, as 
petitioner contends (Pet. Br., p. 33), that the Tax Court erred in deter- 
mining that petitioner’s excessive profits in 1944 were $100,000. See 
stipulation of the parties filed in the Tax Court, pars 28-30, J. A, pp. 
20-21. There would still be left open for final determination the issues 
as to (1) whether Gamlen Chemical Company and Gamlen Marine Service 
Company were separate partnership entities, and (2) whether, in that 
event, the total sales subject to renegotiation equalled $610,478, as we con- 
tend, rather than $558,290. See supra, pp. 3, 4. Accordingly, even if the 
Regulation is found to be valid, the case should be remanded to the Tax 
Court for determination of these two issues. 





APPENDIX 


1. Pertinent extracts from text of Renegotiation Act of 1942 
as initially enacted—part of Sixth Supplemental National De- 
fense Appropriation Act, 1942, April 28, 1942—P. L. 528, 
77th Cong., 2d Sess., 56 Stat. 245. 

Src. 403 (a) 


* * * * * 


(b) The Secretary of each Department is authorized 
and directed to insert in any contract for an amount 
in excess of $100,000 hereafter made by such Depart- 
ment (1) a provision for the renegotiation of the con- 
tract price at a period or periods when, in the judgment 
of the Secretary, the profits can be determined with 
reasonable certainty; (2) a provision for the retention 
by the United States or the repayment to the United 
States of (A) any amount of the contract price which 
is found as a result of such renegotiation to represent 
excessive profits and (B) an amount of the contract 
price equai to the amount of the reduction in the con- 
tract price of any subcontract under such contract pur- 
suant to the renegotiation of such subcontract as pro- 
vided in clause (3) of this subsection; and (3) a pro- 
vision requiring the contractor to insert in each 
subcontract for an amount in excess of $100,000 made 
by him under such contract (A) a provision for the 
renegotiation by such Secretary and the subcontractor 
of the contract price of the subcontract at a period or 
periods when, in the judgment of the Secretary, the 
profits can be determined with reasonable certainty, 
(B) a provision for the retention by the United States 
or the repayment to the United States of any amount 
of the contract price of the subcontract which is found 
as a-result of such renegotiation, to represent excessive 
profits, and (C) a provision for relieving the contractor 
from any liability to the subcontractor on account of 

(x) 
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any amount so retained by or repaid to the United 
States. 

(c) The Secretary of each Department is authorized 
and directed, whenever in his opinion excessive profits 
have been realized, or are likely to be realized, from 
any contract with such Department or from any sub- 
contract thereunder, (1) to require the contractor or 
subcontractor to renegotiate the contract price, (2) to 
withhold from the contractor or subcontractor any 
amount of the contract price which is found as a result 
of such renegotiation to represent excessive profits, and 
(3) in case any amount of the contract price found as 
a result of such renegotiation to represent excessive 
profits shall have been paid to the contractor or sub- 
contractor, to recover such amount from such con- 
tractor or subcontractor. Such contractor or subcon- 
tractor shall be deemed to be indebted to the United 
States for any amount which such Secretary is author- 
ized to recover from such contractor or subcontractor 
under this subsection, and such Secretary may bring 
actions in the appropriate courts of the United States 
to-recover such amount on behalf of the United States. 
All amounts recovered under this subsection shall be 
covered into the Treasury as miscellaneous receipts. 
This subsection shall be applicable to all contracts and 
subcontracts hereafter made and to all contracts and 
subcontracts heretofore made, whether or not such con- 
tracts or subcontracts contain a renegotiation or recap- 
ture clause, provided that final payment pursuant to 
such contract or subcontract has not been made prior 
to the date of the enactment of this Act. 

& * es * * 

2. First amendment to Renegotiation Act of 1942, by Sec- 
tion 801 of the Revenue Act of 1942, Oct. 21, 1942, P. L. 753, 
77th Cong., 2d Sess., 56 Stat. 982. Pertinent amendments to 
Sections 403 (b) and 403 (c) are as follows: 


(b) Subject to subsection (i), the Secretary of each 
Department is authorized and directed to insert in any 
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contract for an amount in excess of $100,000 hereafter 
made by such Department— 

(1) a provision for the renegotiation of the contract 
price at a period or periods when, in the judgment of 
the Secretary, the profits can be determined with rea- 
sonable certainty ; 

(2) a provision for the retention by the United 
States from amounts otherwise due the contractor, or 
for the repayment by him to the United States; if paid 
to him, of any excessive profits not eliminated through 
reductions in the contract price, or otherwise, as the 
Secretary may direct; 

(3) a provision requiring the contractor to insert in 
each subcontract for an amount in excess of $100,000 
made by him under such contract (i) a provision for 
the renegotiation by such Secretary and the subcon- 
tractor of the contract price of the subcontract at a 
period or periods when, in the judgment of the Secre- 
tary, the profits can be determined with reasonable 
certainty, (ii) a provision for the retention by the con- 
tractor for the United States of the amount of any 
reduction in the contract price of any subcontract pur- 
suant to its renegotiation hereunder, or for the repay- 
ment by the subcontractor to the United States of any 
excessive profits from such subcontract paid to him and 
not eliminated through reductions in the contract price 
or otherwise, as the Secretary may direct, and (iii) a 
provision for relieving the contractor from any liability 
to the subcontractor on account of any amount so re- 
tained by the contractor or repaid by the subcontractor 
to the United States, and (iv) in the discretion of the 
Secretary, a provision requiring any subcontractor to 
insert in any subcontract made by him under such sub- 
contract, provisions corresponding to those of subpara- 
graphs (3) and (4) of this subsection (b); and 

* 


* * * + 


(c) (1) Whenever, in the opinion of the Secretary of 
a Department, the profits realized or likely to be real- 
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ized from any contract with such Department, or from 
any subcontract thereunder whether or not made by 
the contractor, may be excessive, the Secretary is au- 
thorized and directed to require the contractor or sub- 
contractor to renegotiate the contract price. When the 
contractor or subcontractor holds two or more contracts 
or subcontracts the Secretary in his discretion, may re- 
negotiate to eliminate excessive profits on some or all 
of such contracts and subcontracts as a group without 
separately renegotiating the contract price of each con- 
tract or subcontract. 


* * * * * 


(6) This subsection (c) shall be applicable to all con- 
tracts and subcontracts hereafter made and to all con- 
tracts and subcontracts heretofore made, whether or 
not such contracts or subcontracts contain a renegotia- 
tion or recapture clause, unless (i) final payment pur- 
suant to such contract or subcontract was made prior 
to April 28, 1942, or (ii) the contract or subcontract 
provides otherwise pursuant to subsection (b) or (i), 
or is exempted under subsection (i), of this section 403, 
or (iii) the aggregate sales by the contractor or sub- 
contractor, and by all persons under the control of or 
controlling or under common control with the con- 
tractor or subcontractor, under contracts with the De- 
partments and subcontracts thereunder do not exceed, 
or in the opinion of the Secretary concerned will not 
exceed, $100,000 for the fiscal year of such contractor 
or subcontractor. 

* * +* * * 
3. Pertinent extracts from Renegotiation Act of 1943, ac- 
tually Sec. 701 of the Revenue Act of 1943, February 24, 1944. 
| [Technically, Renegotiation Act of 1943 is not a new Act but 
is an amendment to Sec. 403 of the Sixth National Defense 
Appropriation Act, 1942.] P. L. 235, 78th Cong., 2d Sess., 58 
Stat. 78. 


(b) Subject to subsection (i), the Secretary of each 
Department is authorized and directed to insert in each 
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contract made by such Department thirty days or more 
after the date of the enactment of the Revenue Act of 
1943 and involving an estimated amount of more than 
$100,000, a provision under which the contractor 
agrees— 

(1) to the elimination of excessive profits through 
renegotiation ; 

(2) that there may be retained by the United States 
from amounts otherwise due the contractor, or that he 
will repay to the United States, if paid to him, any ex- 
cessive profits; ; 

(3) that he will insert in each subcontract described 
in subsection (a) (5) (A) involving an estimated 
amount of more than $100,000, and in each subcontract 
described in subsection (a) (5) (B) involving an esti- 
mated amount of more than $25,000, a provision under 
which the subcontractor agrees— 

(A) to the elimination of excessive profits through 
renegotiation ; 

(B) that there may be retained by the contractor for 
the United States from amounts otherwise due the sub- 
contractor, or that the subcontractor will repay to the 
United States, if paid to him, any excessive profits; 

(C) that the contractor shall be relieved of all lia- 
bility to the subcontractor on account of any amount 
so retained, or so repaid by the subcontractor to the 
United States; 

(D) that he will insert in each subcontract described 
in subsection (a) (5) (A) involving an estimated 
amount of more than $100,000, and in each subcon- 
tract described in subsection (a) (5) (B) involving an 
estimated amount of more than $25,000, provisions cor- 
responding to those of subparagraphs (A), (B), and (C) 
and to those of this subparagraph ; ° 

* 


+ * + * 


(c) (1) Whenever, in the opinion of the Board, the 
amounts received or accrued under contracts with the 
Departments and subcontracts may reflect excessive 
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profits, the Board shall give to the contractor or sub- 
contractor, as the case may be, reasonable notice of the 
time and place of a conference to be held with respect 
thereto. * * * The Board shall exercise its powers 
with respect to the aggregate of the amounts received or 
accrued during the fiscal year (or such other period as 
may be fixed by mutual agreement) by a contractor or 
subcontractor under contracts with the Departments 
and subcontracts, and not separately with respect to 
amounts received or accrued under separate contracts 
with the Departments or subcontracts, except that the 
Board may exercise such powers separately with respect 
to amounts received or accrued by the contractor or sub- 
contractor under any one or more separate contracts 
with the Departments or subcontracts at the request of 


the contractor or subcontractor. * * * 
cig * & . 4 * 


(6) This subsection shall be applicable to all con- 
tracts and subcontracts, to the extent of amounts re- 
ceived or accrued thereunder in any fiscal year ending 
after June 30, 1943, whether such contracts or subcon- 
tracts were made on, prior to, or after the date of the 
enactment of the Revenue Act of 1943, and whether or 
not such contracts or subcontracts contain the provi- 
sions required under subsection (b), unless (A) the 
contract or subcontract provides otherwise pursuant to 
subsection (i), or is exempted under subsection (i), or 
(B) the aggregate of the amounts received or accrued 
in such fiscal year by the contractor or subcontractor 
and all persons under the control of, or controlling or 
under common control with the contractor or subcon- 
tractor, under contracts with the Departments and sub- 
contracts (including those described in clause (A), but 
excluding subcontracts described in subsection (a) (5) 
(B)) do not exceed $500,000 and under subcontracts 
described in section (a) (5) (B) do not exceed $25,000 
for such fiscal year. If such fiscal year is a fractional 
part of twelve months, the $500,000 amount and the 
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$25,000 amount shall be reduced to the same fractional 
part thereof for the purposes of this paragraph. 
* +* * 


* * 


4, Text of pertinent part of Section 105 of Renegotiation 
Act of 1951. P. L.9, 82d Cong., 65 Stat. 12, March 23, 1951. 


* 


* 


* * * * 


MINIMUM AMOUNTS SUBJECT TO RENEGOTIATION 


(f) (1) Aggregate amounts received or accrued dur- 
ing fiscal year. If the aggregate of the amounts re- 
ceived or accrued during a fiscal year (and on or after 
the applicable effective date specified in section 102 (a) ) 
by a contractor or subcontractor, and all persons under 
control of or controlling or under common control with 
the contractor or subcontractor, under contracts with 
the Departments and subcontracts described in section 
103 (g) (1) and (2) is not more than $250,000, the re- 
ceipts or accruals from such contracts and subcontracts 
shall not, for such fiscal year, be renegotiated under this 
title. If the aggregate of such amounts received or 
accrued during the fiscal year under such contracts and 
subcontracts is more than $250,000, no determination of 
excessive profits to be eliminated for such year with 
respect to such contracts and subcontracts shall be in 
an amount greater than the amount by which such 
aggregate exceeds $250,000. 

* 


* * * 


5. War Contracts Price Adjustment Board’s Renegotiation 
Regulation 348. 


* 


348. Annual Receipts Under Statutory Minimum. 

348.1 Statutory Provision. Subsection (c) (6) of 
the 1943 Act provides 

+ * * * 

348.2 Computation of Aggregate Receipts and Ac- 
cruals. 

(1) In order to qualify for this exemption a con- 
tractor must meet two conditions— 

(a) The gross receipts or accruals of the contractor 
and his affiliates for his fiscal year from subcontracts 
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within the scope of subsection (a) (5) (B) of the 1943 
Act (that is, for services in procuring contracts or sub- 
contracts) must notexceed $25,000; and 

(b) The gross receipts or accruals of the contractor 
and his affiliates for his fiscal year from all contracts 
with the Departments and from all subcontracts within 
the scope of subsection (2) (5) (A) of the 1943 Act, 
including contracts and subcontracts exempt from re- 
negotiation under subsection (i) of the 1943 Act but 
excluding subcontracts covered in (a) above, must not 
exceed $500,000. 

(2) Affiliate is used in this paragraph 348 to refer to a 
person who controls or is controlled by or under common 
control with the contractor. Total receipts or total 
billings under cost-plus-fixed-fee contracts are included 
in gross receipts or accruals in computing the limits 
referred to in this paragraph 348. For the purpose 
of applying this provision of the Act gross receipts and 
accruals will be computed without the elimination of 
inter-company sales. 

(3) When the fiscal years of the respective members 
of the affiliated group differ, the test will be whether, 
during the twelve months period (or fraction thereof) 
which is the fiscal year of the member of the group be- 
ing considered for renegotiation, the group had gross 
receipts or accruals in excess of the statutory minimum. 

(4) If the contractor meets one of the conditions re- 
ferred to in subdivision (1) hereof but not the other, 
renegotiation will be conducted only with respect to. his 
contracts and subcontracts as defined in subsection (a) 
(5) (A) of the 1943 Act or with respect to his subcon- 
tracts as defined in subsection (a) (5) (B) of the 1943 
Act, as the case may be, as to which the condition is 
not met. ; 

(5) Amounts which, in accordance with the method 
of accounting employed by the contractor for purposes 
of renegotiation, have not been received or accrued prior 
to the close of the termination date but which are al- 
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locable to performance prior to the close of such date, 
shall be deemed to have been received or acerued on 
the termination date and are includible in the-compu- 
tation of the gross receipts or accruals referred to above 
for the year in which the termination date occurs. This 
rule will apply even though such amounts have not been 
received or accrued, according to the contractor’s method 
of accounting, prior to the close of the fiseal year in 
which the termination date occurs. Conversely, 
amounts which, in accordance with the method of ac- 
counting employed by the contractor for purposes of 
renegotiation, have been received or accrued after the 
close of the termination date but-which are not alloca- 
ble to performance prior to the close of such’ date, are 
not includible in the computation of the gross receipts 
or accruals referred to. above. This rule will apply even 
though such amounts have been received or accrued, 
according to the contractor’s method of accounting, dur- 
ing the fiscal year in which the termination date‘occurs. 
348.3: No Reduction by Refund Below Exemption. 
(1) No determination of excessive profits to. be elimi- 
nated from the aggregate amount of gross receipts or 
accruals under subcontracts referred to in subsection (a) 
(5) (B) of the 1943 Act shall be made in an amount 
greater than that which when deducted from the ag- 
gregate amount of such gross receipts or accruals for the 
contractor’s fiscal year will reduce them below $25,000. 
(2) No determination of excessive profits to be elimi- 
nated from the aggregate amount of gross receipts or 
accruals under contracts and subcontracts (other than 
subcontracts referred: to in subsection (a) (5) (B) of ~ 


. the 1943 Act) shall be made‘inan amount greater than 


that which when deducted from the aggregate amount 
of such gross receipts or accruals for the contractor’s 
fiscal year will reduce them below $500,000. 

(3) In the case of a renegotiation with respect to 
@ fiscal: year consisting of a fractional part of twelve 
months, these limitations are to be pro-rated accord- 
ingly. 
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(4) In any case in which an adjustment for taxes 
(other than Federal) measured by income is required 
(see paragraph 389), excessive profits shall first be de- 
termined, and the appropriate adjustment for such 
taxes measured by income shall be made, without regard 
to any limitations imposed by this paragraph. The 
limitations of this paragraph shall then be applied in 
determining the amount of excessive profits to be elimi- 
nated. 

(5) In the case of a contractor who has affiliates (as 
defined in paragraph 348.2 (2)) excessive profits to be 
eliminated may be determined in an amount not greater 
than that which when deducted from the aggregate 
amount of receipts or accruals of the contractor and his 
affiliates under subcontracts referred to in subsection 
(a) (5) (B) of the 1943 Act or under contracts and 
subcontracts (other than subcontracts referred to in sub- 
section (a) (5) (B) of the 1943 Act), as the case may 
be, for the period of time which is the fiscal year of the 
contractor will reduce the aggregate amount of such re- 
ceipts or accruals below the minimums set forth in this 
paragraph 348.3. In the application of such limitation, 
if any such affiliate has been renegotiated prior to the 
renegotiation of the contractor, the receipts or accruals 
of such affiliate received or accrued during the con- 
tractor’s fiscal year shall be adjusted. In the absence of 
evidence to the contrary excessive profits determined 
shall, for the purposes of this paragraph, be deemed to 
adjust receipts or accruals in each month ratably, accord- 
ing to the ratio of such monthly receipts or accruals to 
the aggregate receipts or accruals for such affiliate’s fiscal 
year. There shall not be included in the aggregate 
amount of receipts or accruals of such affiliates any 
amount received or accrued by any such affiliate in any 
part of the fiscal year of the contractor during which the 
affiliation did not exist. Ordinarily, all of the members 
of the affiliated group will have been assigned for re- 
negotiation to the same renegotiation agency; if the 
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fiscal years of the members of the affiliated group differ, 
renegotiation should be conducted with the members of 
the group in the order of the expiration of their re- 
spective fiscal years. 

(6) If two or more contractors are renegotiated on a 
consolidated basis, their combined adjusted receipts or 
accruals will be computed without the elimination of 
inter-company sales (see paragraph 348.2 (2)). 

* * * + * 

6. Excerpt from War Department Price Adjustment Board 
Statement of Principles, Policies, and Procedures to be Fol- 
lowed in Renegotiation—dated August 10, 1942—filed with 
Senate Committee on Finance by William L. Marbury, Legal 
Branch, SOS, War Department, at Hearings on Sec. 403 of 
P. L. 528 on Sept. 22, 1942. 


IV. CONTRACTS AND SUBCONTRACTS SUBJECT TO ADJUST- 
MENT AS A RESULT OF RENEGOTIATION 


Subsection (c) of the statute, providing for renegotia- 
tion of the contract price where excessive profits have 
been realized or are likely to be realized, is applicable to 
all contracts and subcontracts (as defined above), 
whether made before or after April 28, 1942 (provided 
that final payment had not been made prior to that 
date), and whether or not they contain a renegotiation 
or recapture clause, and the terms “renegotiate” and 
“renegotiation” are defined in subsection (a) to include 
“the refixing by the Secretary of the Department of the 
contract price.” 

Subsection (c) of the statute does not impose a mini- 
mum dollar limitation on contracts or subcontracts un- 
der which the contract price may be refixed, correspond- 
ing to the $100,000 limitation in subsection (b), and 
therefore the contract price in any contract or sub- 
contract may be so refixed irrespective of the amount of 


the contract or subcontract. 
* DB * eh & 
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7. Excerpt from statements of William L. Marbury from 
| Hearings before Subcommittee of the Senate Finance Com- 
mittee on Sec. 403, P. L. 528, Sept. 22, 1942, pp. 38, 39: 

Senator Tarr. What do you think of excluding con- 
tracts under $100,000? You did that in the first part 
of the act, but when you got to the redetermination 
section, it covered everything. You have 3,000,000 
contracts; suppose you renegotiate half of them. 

Then there are a million and a half contracts out 
that are not renegotiated and won’t be from now until 
3 years after the war, and your business about closing 
agreements won’t apply, because you never will have 
gotten to them at all. Could not there be some way to 
exempt a large number of the small contracts and leave 


those to the excess-profits taxes? 
Could that not be considered? 
Mr. Marsoury. I certainly think it should be consid- 
ered. 
+ * * * + 


8. Excerpts from statements of James V. Forrestal at Hear- 
ing before a subcommittee of the Senate Committee on Fi- 
nance, 77th Cong., 2d Sess., on Section 403 of P. L. 528, Sep- 
tember 28, 1942, p. 58: 


* * * The additional subparagraph exempts from re- 
negotiations a contractor or subcontractor whose total 
volume of war contracts for a fiscal year does not 
exceed $250,000. Such a provision will aid materially 
in the administration of the statute and will relieve 
small contractors from renegotiation. 
& * * * + 
9. Excerpt of statement of H. E. Foreman, Managing Direc- 
tor, The Associated General Contractors of America, Inc., at 
Hearings before the Subcommittee of the Committee on Ki- 
nance, on Sec. 403 of P. L. 528, September 30, 1942, pp. 129, 
130: 


Senator WatsH. You may proceed. 

Mr. Foreman. This law, as now constituted, has de- 
veloped many serious problems as the same applies to 
construction contracts. * * * 
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The law is not clear and, in fact, appears contradic- 
tory with regard to the size of contracts to be subject 
to its provision. While only contracts of $100,000 or 
more are to contain a renegotiation provision, the poli- 
cies and procedures issued by the War Department 
point out that this does not mean that contracts smaller 
in scope are not likewise subject to renegotiation. It is 
dificult to understand such a circumstance where one 
contractor is placed on notice is not required with re- 
spect to another class of contracts, yet all are subject 


to the same procedures. * * * 
* * * +* + 


There is no ample clarification as to the position of 
contracts less than $100,000. As a matter of law, there 
is a definite new ambiguity in that all contracts over 
$100,000 must include a renegotiation clause, while it 
is otherwise proposed that if the total volume of busi- 
ness did not exceed $250,000, there should be no 
renegotiation. 

Under this circumstance, a given contractor might 
have a single contract over $100,000, containing the 
renegotiation clause, but less than $250,000 and thereby 
not subject to renegotiation. While, on the other hand, 
another contractor might have many contracts of less 
than $100,000, none of which contained the renegotia- 
tion provisions in the contract—the total would exceed 
$250,000 and as a consequence, under present interpre- 
tations, would be subject to renegotiation. 


* * * + + 


10. Excerpt from War and Navy Departments and Mari- 
time Commission comments on proposed amendments to Sec- 
tion 403, P. L. 528, set forth in a letter dated October 3, 1942 
to Senator David I. Walsh, Chairman, Subcommittee of the 
Senate Finance Committee on amendments to Sec. 403 of P. L. 
528 and contained in Hearings before Subcommittee of Senate 
Finance Committee on Sec. 403 of P. L. 528, 77th Cong., 2d 
Sess., September 29, 30, 1942, p. 149: 


The fourth amendment proposed would limit Section 
403 to any contract involving $100,000 or more. 
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The purpose of this new subsection is to exempt small 
contractors. The difficulty is, however, that a con- 
tractor might do a very large amount of war business 
and still be exempt under this amendment if each of his 
contracts were not less than $100,000. We feel that it 
is sounder to base the exemption on the aggregate sales x 
under his war contracts or subcontracts during a fiscal 
period. 

Our proposed amendments therefore provide that 
subsection (c), providing for renegotiation, shall not 
apply to any contractor or subcontractor whose aggre- 
gate war sales do not exceed $250,000. As we have 
stated above, we now believe that this figure in sub- 
section (c) (5) might be reduced to $100,00 to con- 
form to subsection (b). 

In his statement on behalf of the Associated General 
Contractors of America, Inc., Mr. H. E. Foreman ob- 
jected to certain ambiguities in the statute * * *. All 
of these points are adequately covered by amendments 
proposed by the War and Navy Departments. 


11. Excerpts from hearings on Walsh amendment to H. R. 
7378, 78th Cong.; Cong. Rec., Oct. 10, 1942, pp. 8306-8316. 


Mr. Rapcuirre. Is provision made for the same 
power to renegotiate a $25,000 contract as to renego- 
tiate a contract of $10,000,000 or $100,000,000? 

Mr. WatsH. There is in the law a restriction as to 
contracts that are renegotiable; only those that are over 
$100,000 are renegotiable. 

Mr. Rapcuirre. Is the restriction absolute? 

Mr. Watsx. In one sense it is absolute, but in an- 
other sense it is not. If a contractor has 10 contracts, 
each of $15,000, he has contracts with the Government 
in the total amount of $150,000 and all his contracts 
can be renegotiated. 

Mr. Rapcurrre. Within any definite period of time? 

Mr. WatsH. Within 1 year, the fiscal year. 

Mr. McKetuar. Yes; within 1 year. 
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Mr. WatsH. But if he has one contract for $10,000, 
one for $30,000, and one for $40,000, all amounting to a 
total of less than $100,000, his contracts cannot be re- 
negotiated. 


* ‘ & * * 


Mr. WatsxH. In lines 1 to 6 which read: 


* * * Or (iii) the aggregate sales by the contractor or 
subcontractor, and by all persons under the control 
of or controlling or under common control with the 
contractor or subcontractor, under contracts with the 
departments and subcontracts thereunder do not ex- 
ceed, or in the opinion of the Secretary concerned will 
not exceed, $100,000 for the fiscal year of such con- 
tractor or subcontractor. 

That covers it. 

Mr. Overton. I thank the Senator. 

* * * + * 

Mr. Dananer. * * * Let me point out to the Sena- 
tor, by way of explanation, that I perceive from page 9, 
line 6, that it is the clear intention of the drafters of 
the amendment that the subsection shall apply unless 
the Secretary concerned shall find that the contract will 
not exceed $100,000 for the fiscal year of the contractor 
or subcontractor. * * * 

Mr. WatsH. The representative of the Treasury who 
drafted the amendment states that the effect of the 
amendment of the Senator would be to restrict the 
power of [re]negotiating, that every contract that was 
for twenty thousand, thirty thousand, forty thousand, 
namely, less than a hundred thousand dollars, would be 
eliminated. Such a provision might be to the advan- 
tage of the contractor or to his disadvantage. It may be 
decidedly to the advantage of a contractor to have his 
twenty thousand or thirty thousand dollar contract in- 
cluded, but the Senator’s amendment, I fear, would 
have the effect of limiting the number of contracts 
to be [re]negotiated. It would remove all under 
$100,000. 
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Mr. DanaHER. What does the Senator claim for the 
language on page 9, line 6, then, where the limit of 
$100,000 is inserted? 

Mr. Watsx. That is, $100,000 covering all the con- 
tracts which a contractor has subject to renegoti- 
gion. * * * 

* % * # * 
12. Excerpt from Cong. Rec., May 17, 1943, pp. 4625-4628. 

Mr. Patman. * * * First the gentleman from Mich- 
igan evidently overlooked the fact that any company 
doing less than $100,000 of war business each year is 
exempt from renegotiation, and the suggestion has been 
made to Congress that this be increased to $500,000. 
That exemption removes from the scope of the Act 
almost all small business and therefore the law can- 
not be a burden on a small business as the gentleman 
implied. * * * 

* et * * & 

13. Extract from Statements of Kenneth H. Rockey, Chair- 
man, Navy Price Adjustment Board, Hearings before the 
‘House Naval Affairs Committee Investigating the Progress of 
‘the War Effort, 78th Cong., 1st Sess., June 15, 1948, p. 514. 


The Actinc CHAIRMAN. No; there is one more item. 
Are there any questions on that phase of it? 

The last matter we want to ask you about, Mr. 
Rockey, is, in my opinion, a very live subject today, 
and there is pending in the House a bill, or there are 
pending several bills, which would exempt contracts 
from renegotiation under $500,000. The present law 
exempts those under $100,000, and that problem is giv- 
ing Congress and the small business men of this coun- 
try a great deal of concern. I would like to ask you 
in your experience with the Navy Price Adjustment 
Board how many of the contracts you renegotiated in- 
volved purchases under $500,000. What is the rough 
percentage? 

Mr. Rockey. We made a test check on that, and we 
found that if a limitation of $500,000 were placed, it 
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would eliminate about 30 percent of the contractors 
with the Navy Department that would be subject to 
renegotiation. 

The Acting CHarmman. That is 30 percent in 
number? 
Mr. Rockey. That is right. 


* * * 


The Actine CHarrman. Then in your opinion would 
it seriously hamper renegotiation of contracts, or would 
it make any appreciable difference in the amount re- 
covered by the Government, if Congress should extend 
that limitation, say, to four or five hundred thousand 
dollars? 

Mr. Rockey. We do not think it would make any ap- 
preciable difference in the amount recovered and would 
tend to speed renegotiation. * * * 

a + 


* * ‘ * 


Mr. Kurne. Isn’t it the official position of the War 
Department, the Secretary of War, and the Secretary of 
the Navy that this exemption should be adopted? 


Mr. Rockey. That is true, and I would like to submit 
for the record a letter signed by Mr. Stimson as Secre- 
tary of War and Mr. Knox as Secretary of the Navy, ad- 
dressed to the Speaker of the House of Representatives, 
setting forth the official position of the two Depart- 
ments in connection with the amendment to limit the 
renegotiation to $500,000 and also to make it mandatory 
upon the part of contractors to file their figures. 


LETTER FROM THE SECRETARY OF WAR AND THE SECRETARY OF THD 
NAVY TO THE SPEAKER, HOUSE OF REPRESENTATIVES, RECOM- 
MENDING THAT THE RENEGOTIATION EXEMPTION BE RAISED TO 
$500,000, AND REPORTS REQUIRED FROM CONTRACTORS AND SUB- 
CONTRACTORS, AND INCLOSING A COPY OF A PROPOSED BILL 


Prepared 3-143. 
Signed March 24, 1943. 
The SPEAKER, 
House of Representatives. 
Dar Mr. Sppaker: There is enclosed herewith draft 
of a bill “To change certain exemptions relating to the 
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renegotiation of contracts with the War Department, 
the Navy Department, the Treasury Department and 
the Maritime Commission, and subcontracts there- 
under, and to require in certain cases the filing of finan- 
cial statements for each expired fiscal year,” which the 
War and Navy Departments recommend be enacted 
into law. 

The purpose of the proposed legislation is to amend 
Section 403 of the Sixth Supplemental National De- 
fense Appropriation Act, 1942, as amended, in the fol- 
lowing respects: 

1. The Section now provides that any contractor or 
subcontractor who holds contracts or subcontracts to 
which the provisions of the Section are applicable may 
file with Secretaries of the War, Navy, and Treasury 
Departments or the Chairman of the Maritime Com- 
mission statements of actual costs of production and 
other financial statements for any prior fiscal year or 
years in such form and detail as the Secretaries and the 
Chairman may prescribe by joint regulation. Within 
a year after the filing of such statements, the Secretary 
of a Department or the Chairman may give written 
notice of his intention to renegotiate the contracts and 
subcontracts involved. If this notice is not given and 
renegotiation commenced as provided in the Section, the 
contractor or subcontractor shall not thereafter be re- 
quired to renegotiate such contracts and subcontracts 
[subsection (c) (5)]. 

It is proposed to amend the Section by making man- 
datory the filing of such financial statements for each 
expired fiscal year which begins after December 31, 
1940, by each contractor or subcontractor who holds 
contracts or subcontracts to which the provisions of 
Section 403, as amended, are applicable, unless the 
aggregate sales by such contractor or subcontractor 
under contracts and subcontracts thereunder [whether 
or not the provisions of Section 403, as amended, are 
applicable thereto] do not exceed $500,000 for such fis- 
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cal year. The provisions with respect to permissive 
filing are eliminated. 

This change would be accomplished by Section 1 of 
the draft of bill enclosed herewith. 

2. Under the existing provisions of Section 403, as 
amended, the power to require renegotiation does not 
extend to a contractor or subcontractor whose aggre- 
gate sales for his fiscal year under all contracts with the 
Departments and the Maritime Commission, and sub- 
contracts thereunder, do not exceed $100,000 [subsec- 
tion (e) (6)]. 

The draft of bill enclosed herewith extends this 
exemption by raising the required amount of sales in a 
fiscal year from $100,000 to $500,000. This limitation 
would apply whether or not the contracts or subcon- 
tracts contain a renegotiation clause inserted pursuant 

.to the Section. It has been found in the administration 
of the Section that a difficult task is presented by the 
great number of contractors and subcontractors pres- 
ently involved. The proposed amendment if enacted 
will substantially reduce the number of contractors and 
subcontractors with whom renegotiation is required. 
This will greatly facilitate renegotiation with the larger 
contractors and subcontractors without seriously af- 
fecting the principal objectives of the Section. 

The changes referred to in this subparagraph would 
be accomplished by Sections 2 and 4 of the draft of bill 
enclosed. 

3. The Section now provides that the Secretary of 
each Department and the Chairman of the Maritime 
Commission shall have the right to demand of any con- 
tractor or subcontractor who holds contracts with re- 
spect to which the provisions of the Section are appli- 
cable in an aggregate amount in excess of $100,000, 
financial statements at such times and in such form and 
detail as a Secretary or the Chairman may require 
[subsection (e)]. The amendment, proposed in Sec- 
tion 3 of the draft of bill enclosed, authorizes the Secre- 
taries or the Chairman to require financial information 
when a contractor or subcontractor holds contracts to 
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which the Section is applicable, eliminating the re- 
quirement that his contracts aggregate $100,000. If, 
however, the amendment mentioned in the subpara- 
graphs numbered 2 of this letter is enacted extending 
the exemption relating to fiscal year sales from $100,000 
to $500,000, such statements may not be required un- 
less the war business of a contractor or subcontractor 
exceeds, or in the opinion of a Secretary is likely to 
exceed, $500,000 during the fiscal year concerned. 

It is difficult to estimate the fiscal effect of the en- 
actment of the proposed legislation, but it is believed 
that no additional expenditures of public funds will 
result. 

The Secretary of War desires to withdraw the previ- 
ous recommendations, made by witnesses representing 
the War Department before committees and subcommit- 
tees of the Congress, that an amendment to Section 
403, as amended, be adopted either exempting from 
renegotiation subcontracts for standard commercial 
articles or granting to the Secretaries named in Section 
403, as amended, the discretionary power to exempt 
such articles. The enactment of the legislation pro- 
posed by this letter will so reduce the volume and ex- 
tent of the work to be required of the Price Adjustment 
Boards of the War and Navy Departments and the 
Price Adjustment Sections of the Supply Services and 
the Material Command, Army Air Forces, as to make 
the suggested exemption unnecessary. 

The Bureau of the Budget advises that there is no 
objection to the submission of the proposed legislation 
for the consideration of the Congress. 


Respectfully, 
- (S) Henry L. Stimson, 
Secretary of War. 
(S) Franx Knox, 
Secretary of the Navy. 
(Includes Copy of Draft of Bill.) 


* + * * * 
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The Actine Cuarrman. The present law says that 
contracts—over-all business—of $100,000 or less are not 
subject to renegotiation. We have found that there are 
a@ great number of these small businessmen and small 
contractors who are caused a lot of time, trouble, and 
effort in renegotiating contracts between $100,000 and 
$500,000, and the suggestion before Congress is that the 
exemption be raised to $500,000. 

e * * * * 

14. Excerpt from Statements of Robert P. Patterson before 
the House Naval Affairs Committee Investigating the Progress 
of the War Effort, 78th Cong., 1st Sess., June 29, 1943, pp. 
911-927. 


Mr. Patrerson. I think, aside from easing the work 
load, there are good reasons for raising that limit. We 
have found that most of the contracts, or many of the 
contracts, with concerns where they are doing business 
of less than $500,000 a year with the war agencies, are 
contracts with smaller concerns, and the smaller con- 
cerns are generally not equipped with the accounting 
staff and the legal staff that will enable them easily 
and without undue difficulty to make price adjustments. 

We have no desire to burden the industry of the Na- 
tion with undue expense, and concerns that have not the 
engineering staffs, the legal staffs, and the accounting 
staffs to handle the work expeditiously are generally 
concerns, I think, within that bracket, between 
$100,000 and $500,000. I think it would ease the per- 
formance of the task to relieve those concerns from 
the undoubted burden that renegotiation entails. For 
the larger concerns, they generally have the personnel 
able to do the work, without interference at all with 
their productive activities. I know, that is disputed, 
but nevertheless that is my view. So for that reason 
also I think it would be wise to raise the limit up to 
$500,000 per annum. 

* + 


+ * * 
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The Acting CHarRMAN. But a small company will 
make probably more profits proportionately in some 
cases than a large company will make. 

Mr. Parrerson. That is true. It is a question of 
balance. There are reasons for keeping them in and 
renegotiating all, down, I will say, to $100,000, as the 
law provides now. The thing that impresses me more 
is the benefit in administration that we would get if 
we could ignore those smaller pieces of work. * * * 


* * * 


Mr. Grant. It does, to this extent, Mr. Secretary, 
because by the act of renegotiating before taxes, you 
have thereby penalized that new and growing concern 
that has used its money in experimentation and has de- 
veloped these very products that today are being used 
to win this war. 

Mr. Patrerson. Well, I don’t see the relationship 
there. 

Mr. Grant. I think it is very plain. Mr. Secretary, 
with reference to this $500,000 exemption or screen, 
don’t you feel that ought to be a flat exemption to 
every corporation concerned with renegotiation? 

Mr. Parrerson. No. 

Mr. Grant. Well, let me submit this case: Assume 
the case of a corporation that has a foreseeable volume 
of business this year of $475,000. Isn’t it likely that 
businesses might hesitate to take on another contract 
that you submit, that was in volume of $50,000, let us 
say, because that then would bring it within the reach 
of the Price Adjustment Board? 

Mr. Parrerson. That is possible. 

Mr. Grant. Wouldn’t we be able to get away from 
that if there were a flat $500,000 exemption to every 
corporation? 

Mr. Patrerson. Well, you would get away from that; 
yes; but you would get into some other troubles, I 


Mr. Grant. What troubles, do you think? 
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Mr. Parrerson. Well, I wouldn’t want to say that 
everybody was entitled to make a fair profit and $500,- 
000 to boot. 

Mr. Grant. That isn’t profit; that is gross volume of 
business. 

Mr. Parrerson. Well, that is what I expressed in 
the amendment as it is now, but I thought your sug- 
gestion was that everybody would be allowed $500,000— 

Mr. Grant (interposing). Of gross sales exempt from 
renegotiation. 

Mr. Parrerson. I see. Well, then, what I said—— 

Mr. Marsury (interposing). With sales. 

Mr. Parrerson. I don’t think I would do that. 

Mr. Grant. What objection do you see to it? 

Mr. Patrerson. It would be hard to administer and 
it might result in a concern keeping inordinate profits. 

* * + * * 

15. Excerpts from statements of Maurice Karker, Chairman, 
War Department Price Adjustment Board, before the House 
Naval Affairs Committee Investigating the Progress of the 
War Effort, 78th Cong., 1st Sess., June 30, 1943, p. 964. 


Mr. Kune. I want to talk to you a little bit about 
the $500,000 exemption which your Department has 
recommended to Congress.. What is the justification 
for that, Mr. Karker, and how do you feel it would 
operate under an extended exemption? 

Mr. Karxer. Well, the present exemption under the 
statute is an annual over-all war sales of $100,000 or 
less. If that exemption area were increased to $500,000, 
it would probably reduce by some 16 or 17 percent, as 
best we can estimate, the number of companies which 
would require renegotiation during the course of the 
year. 

Mr. Kune. So, administratively, it is probably not 
only desirable but necessary? 

Mr. Karxrr. Yes; it reduces the load. Now, I feel 
very definitely that excessive profits are possible even 
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in companies having billings of $10,000 a week, but, 
after all, the total amount won’t be enormous. 


* * * * + 


16. Excerpt from statements of Lt. Commander Arthur G. 
Rydstrom, Member, Maritime Commission Price Adjustment 
Board, before the House Naval Affairs Committee Investigat- 
ing the Progress of the War Effort, 78th Cong., Ist Sess., June 
24, 1943, pp. 872-873. 


Mr. Kurne. Amendments have been suggested by the 
War and Navy Departments along the line of a $500,000 
exemption. How does your Department feel about 
that, sir? 

Commander Ryrpstrom. I believe I gave to Mr. Wels 
a copy of a letter which clearly sets forth our position 
on that. 

Mr. Kune. I have it here and I will be glad to put 
it in the record. 


LETTER FROM REAR ADMIRAL E. S. LAND, U. S. N., CHAIR- 
MAN, MARITIME COMMISSION, TO HAROLD D. SMITH, 
DIRECTOR, BUREAU OF THE BUDGET, SETTING FORTH THE 
VIEWS OF THE COMMISSION TO THE PROPOSAL TO IN- 
CREASE THE RENEGOTIATION EXEMPTION AND TO RE- 
QUIRE THE FILING OF REPORTS BY CONTRACTORS 


Marc# 17, 1943. 
Honorable Haroip D. Smita, 
Director, Bureau of the Budget, Executive Office 
of the President. 

Dear Mr. SmirH: You have requested the views of 
the Maritime Commission on the War Department’s 
proposed draft of bill “To change certain exemptions 
relating to the renegotiation of contracts with the War 
Department, the Navy Department, the Treasury De- 
partment and the Maritime Commission, and subcon- 
tracts thereunder, and to require in certain cases the 
filing of financial statements for each fiscal year.” 

It appears that there are two principal purposes of 
the proposed amendment: 

(1) To make mandatory rather than optional on the 
contractor the filing of such financial information, rela- 
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tive to the contractor’s performance of contracts under 
the section, as the Secretaries of the three Departments 
and the Chairman of the Maritime Commission by 
joint regulation may prescribe. The Maritime Com- 
mission believes that this suggested change in the pres- 
ent law is sound and, therefore, favors it. 

(2) To exempt from renegotiation contractors whose 
aggregate volume of contracts with the three Depart- 
ments and the Commission does not exceed $500,000. 
This suggested change in the law raises the present 
exemption amount from $100,000 to $500,000. 

The proposed explanatory letter of transmittal to the 
Speaker of the House of Representatives submits that 
the proposed amendment “will substantially reduce the 
number of contractors and subcontractors with whom 
renegotiation is required. This will greatly facilitate 
renegotiation with the larger contractors and subcon- 
tractors without seriously affecting the principal objec- 
tives of the Section.” 

The Commission is in accord with the view of the War 
and Navy Departments that the administrative burden 
of renegotiation will be lightened by reducing the num- 
ber of contractors to be renegotiated. Representatives 
on behalf of the Commission have testified before com- 
mittees of the Congress that its principal fear as to doing 
adequately the job of renegotiation was its possible in- 
ability to assemble within reasonable time limits the 
administrative machinery to cover the entire field of 
industry subject to renegotiation. It is in sympathy 
with any practicable and, from the standpoint of pol- 
icy, sound plans to meet and solve this administrative 
problem. 

The Commission, frankly, does not know by how 
much in terms of percentages the proposed amendment, 
through raising the exemption amount, will reduce the 
volume of renegotiation work. It, of course, has made 
a tentative survey of its own contractors to seek an 
answer to this question, and while it finds that the num- 
ber of contractors per se will be reduced, it cannot de- 
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termine by how much that reduction will reduce the 
actual volume of renegotiations to be conducted, be- 
cause it does not know, for instance, how much dove- 
tailing of contracts there may be between the Agencies 
concerned, or the extent to which the volume of sub- 
contracts will increase the volume of the prime 
contractor. 

Assuming, however, that the effect of the amendment 
will be to reduce the size of the field to be renegotiated, 
and thereby to make the task of administration less diff- 
cult, the Commission cannot express itself as being in 
agreement with the last clause of the quoted section of 
the proposed explanatory letter of transmittal “without 
seriously affecting the principal objectives of the Sec- 
tion,” or, phrased in different language, it cannot agree 
that “the principal objectives” will be served by the 
amendment. It feels obligated to point out in the fol- 
lowing numbered paragraphs certain reasons why the 
amendment may affect adversely those objectives: 

1. Objective, to reduce contract prices thereby effect- 
ing savings to the Government, and, more remotely, 
to establish a control over inflation—Renegotiation 
enables the Government to supervise costs of produc- 
tion and through the lowering of those costs to bring 
about price reductions. The amendment not only 
takes away such supervision over the contractors ex- 
empted but also permits the possible excessive costs of 
the exempted group to influence upward the costs of 
the nonexempted group. 

2. Objective, to increase the total volume of war pro- 
duction—The exempted group represents an appre- 
ciable part, both actual and potential, of the Nation’s 
productive capacity. The effect of the amendment may 
be to curtail production in that the exempted con- 
tractors may be tempted to hold their volume within 
the exempted amount and not to increase their poten- 
tial volume to its maximum. (This same effect is not 





felt in any like degree where the limitation is $100,000.) 
A company, for instance, may be able, from the stand- 
point of facilities, to handle a volume many times larger 
than $500,000, and yet, because of its desire to retain 
excessive profits, will confine the volume to the ex- 
empted amount and thereby secure a larger profit than 
it would on the larger volume which is subject to 
renegotiation. 

3. Objective, equality of treatment.—The effect of 
the amendment will be to discriminate unfairly and 
inequitably between members of the same industry by 
exempting a portion thereof from renegotiation; and 
to permit contractors with war contracts to profit un- 
fairly and inequitably as against other industry without 
war contracts and who have become “war victims.” 

4, Another objective of the Section, although it may 
be more remote, is to maintain general morale.—The 
exempted companies generally occupy positions of 
prominence within their own communities. If such 
companies are permitted to retain excessive profits the 
effect of the amendment may be to impair the morale 
of the other groups, whose grass roots are in such com- 
munities—such as labor, agriculture, and the “home 
folks” of men in active military service. 

It might well be that, by reason of these considera- 
tions of policy with regard to the amendment, the pres- 
ent limitation of $100,000 should be retained upon the 
understanding that the price adjustment boards of each 
Agency voluntarily will set up some form of scheduling 
whereby contractors will be renegotiated in order of 
dollar volume, and the contractors with the smaller vol- 
ume, at the bottom of the list, will be renegotiated on 
the then basis of administrative capacity. 

The matter involved is one of legislative policy. The 
Maritime Commission does not object to the submission 
of the amendment to the Congress for its consideration. 
We feel, however, that the committees having the pro- 
posal under consideration may desire to consider the 
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possible adverse effects of the amendment on the objec- 
tives of the renegotiation statute. 
Sincerely yours, 
E. S. Lann, 
Chairman. 


Mr. Kurne. Can you tell the Committee what is your 
Department’s opinion on it? 

Commander Rrpstrom. Rather than take that time, 
I will leave it in the record. It summarizes it fully. 
We believe, in principle, it was the intent that all con- 
tractors making excessive profits on sales in excess of 
$10,000 would be subject to renegotiation. If you are 
raising that exemption, we are concerned about the 
principle involved. 

Secondly, we have reason to believe that many con- 
tractors may just stop at the $500,000 mark when their 
capacities are greater than five hundred thousand. We 
set forth figures in there to bear out our contention. 


* * * * * 


17. Excerpts from statements of Kenneth H. Rockey, Chair- 


man, Navy Price Adjustment Board, Hearings before the 
House Committee on Ways and Means on H. R. 2324, H. R. 
2698, and H. R. 3015, 78th Cong., Ist Sess., September 10, 
1943, pp. 160-165. 


Mr. Simpson. Then I come to these suggested amend- 
ments. You suggest increasing the exemption from 
$100,000 to $500,000 on [re]negotiable business; is that 
correct? 

Mr. Rocker. That is correct, sir. 

Mr. Simpson. Why do you do that? 

Mr. Rockey. Mainly from the point of view of the 
administrative problem that we have. And I would 
like to call your attention to the fact that the sugges- 
tion is made only for 1943 business. In other words, 
the suggestion does not apply to 1942 business. The 
reason for that is that we have already renegotiated a 
large number of contractors whose business has been 
less than one half million dollars in 1942, and we think 


‘ 
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that it would be inequitable now to have an amend- 
ment passed which would let out the other people or 
require us to make refunds to those who have been 
already renegotiated. 

Mr. Srmpson. But beginning with the 1943 business, 
those doing less than $500,000 annually would not be 


renegotiated? 
Mr. Rockey. That is correct. 
* * * * et 


Mr. Lyncx. When you stated that you would rec- 
ommend an amendment to increase the exemption of 
contracts up to $500,000 for the year 1943, assume this 
state of facts, that the fiscal year of the company runs 
from July 1, 1942, to June 30, 1943, and that they had 
$150,000 of contracts spread over that period of time. 

Would they, under your amendment, be exempted, in 
view of the fact that the contract was entered into in 
1942, partially completed in 1942 and where they carry 
over for 1943? 

Mr. Rockey. I think the fair thing would be to ex- 
empt that. Of course, that would depend on the word- 
ing of the actual amendment itself. 

Mr. Lyncuw. Your proposed suggestion would there- 
fore be to exempt all those whose contracts in any fiscal 
year, whether carried over into the period you suggest 
or not, or were fully completed in that period, up to 
$500,000; is that correct? 

Mr. Rockey. Yes, sir. 

* + * * * 

Mr. Cooprr. Mr. Rockey, I would like to ask you a 
question, if I may, about an amendment you suggest 
here. I am just seeking some light and some informa- 
tion on this, in the light of your experience in this work. 

You suggest that the act be amended so as to in- 
crease the exemption from $100,000 to $500,000. 

Do you think there would be any danger of that re- 
sulting in orders being broken up more? 


Mr. Rocker. To a small extent I think that at- 
tempts would be made to do that, but I do not think it 
would amount to a great deal. 


* * *x * 


18. Extract from statements of Rep. Melvin J. Maas, Hear- 
ings before the House Committee on Ways and Means, on 
H. R. 3687, 78th Cong., 1st Sess., September 21, 1943, p. 1017. 


Mr. Coorrr. I would be interested in getting your 
views on this point that you mentioned a moment ago 
and did not develop—another question was asked you 
before you had a chance to develop it—as to this sug- 
gested amendment about increasing the present $100,- 
000 to $500,000. 

Mr. Maas. In the first place, I am opposed to that. 
It is an expediency. It is merely to cut down the num- 
ber of cases to be renegotiated. There is no Jjustifica- 
tion for it on any other basis. If the principle of rene- 
gotiation is right, then it is right for a dollar of business. 

Mr. Coorer. Quite a number of witnesses who have 
appeared here representing industries have urged such 
an amendment. 

Mr. Maas. Mr. Chairman, I am not an industry wit- 
ness. 

Mr. Cooper. I understand, but I am just trying to 
acquaint you with what is being presented. There was 
one gentleman here last night who said that that would 
practically take care of his problem, and quite a number 
of them appearing here in the course of these hearings 
representing industry have urged that that amount be 
increased from $100,000 to $500,000, saying that it 
would take care of a lot of small contracts and would 
greatly reduce their trouble and difficulty in the renego- 
tiation process. 

* & & + * 

19. Excerpt from statements of Robert P. Patterson, Hear- 
ings before the House Committee on Ways and Means, on 
H. R. 3687, 78th Cong., 1st Sess., Sept. 21, 1943, pp. 871-895. 


Mr. Srmpson. Mr. Secretary I understand that you 
are in favor of an amendment which would raise to 
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$500,000 the limit below which on annual business 
there would be no renegotiation. 

Mr. Patrerson. Yes, sir. 

Mr. Stimpson. And I understand you also supported 
the amendment which would require reports be made by 
contractors and subcontractors doing business under 
Government contract. 

Mr. Parrerson. Yes. We do that for our own ease 
of administration, and also to relieve as many con- 
tractors and subcontractors as promptly without any 
further ado. 

Mr. Simpson. I heard you say to Mr. Carlson, I be- 
lieve, that one of the purposes in raising the limit to 
$500,000 is to lessen the amount of paper work that 
need be done by the smaller businessmen. 


Mr. Patrerson. That is the sole reason for it. 
ca * & * * 


Mr. Cooper. Now, just one other question, if I may, 
please, Mr. Secretary, on the point of Mr. Simpson’s 
inquiry about the first amendment suggested, that is, 


to increase the amount of $100,000 to $500,000 and to 
be exempt from renegotiation; also, the second amend- 
ment about the reports desired to be submitted. 

Are you prepared to express an opinion as to how 
many contracts that would let out of renegotiation? 

Mr. Patrerson. Those would be the contractors with 
an annual business with the War Department be- 
tween $100,000 per annum and $500,000 per annum, 
because all under $100,000 per annum are already out. 

Mr. Cooper. Yes. 

Mr. Patrerson. I think the estimate I have heard is 
between 3,000 and 4,000, I understand. 

Mr. Cooper. Between 3,000 and 4,000 contractors, 
contractors that would be let out? 

Mr. Patrerson. Yes. 

Mr. Cooper. We have understood all through this 
consideration that one contractor may have more than 
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one contract, but that would let out between 3,000 and 
4,000 contractors from renegotiation. 

Mr. Parrerson. That is the estimate. 

* & & * aca 

The CHarrman. There is one amendment to the act 
that you propose, one recommendation that contracts 
of $500,000 and less be excluded from renegotiation. 
Would that mean contracts made hereafter, or would 
that be retroactive? 

Mr. Parrerson. I think we recommended yesterday 
that that apply to all contracts; contractual business re- 
negotiated after 1942. 

The Cuarrman. That you entered into, or renego- 
tiated? 

Mr. Patrerson. Business done after 1942. That 
was not the text of the bill, but the opinion of the 
Price Adjustment Board people is that we have con- 
cluded so much of the 1942 business that we believe that 
the 1942 business we should stick to the present basis 
of $100,000 minimum, and that beginning with the 
1943 transactions, we should take the $500,000. 

The CHAIRMAN. 1943, and all subsequent contracts? 

Mr. Patrerson. Yes. 

The Cuarrman. Are any of the 1943 contracts now 
in process of renegotiation? 

Mr. MacIntoss. Very few. Probably none of any 
importance. 

The CHarrman. Not enough to complicate the mat- 
ter. 

Mr. Parrerson. No, sir. 

The CHammnawn. If the contract is already under the 
process of renegotiation in 1943 and we make it effec- 
tive January 1, 1948, what would become of those con- 
tracts now in the process of renegotiation? 

Mr. MacIntosH. 1942 business would be renegoti- 
ated with respect to all of these contractors between 
$100,000 and $500,000. They would be renegotiated on 
their 1942 business. The proposal is that since a large 
number of them have already been renegotiated—— 
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The CHarrMan. But not on their 1943 business. 
Mr. MacIntosH. Not on their 1943 business. 
* * * + * 

20. Excerpt from statements of Rep. [now Senator] Francis 
Case, Hearings on H. R. 2324, H. R. 2698, and H. R. 3015, 
Committee on Ways and Means, 78th Cong., Ist Sess., Sept. 
22, 1943, p. 975. 


Second, there is the size of business exempted. I 
had thought the exemption would be raised from $100,- 
000 to $300,000 last fall. The amount of excessive 
profits in war business that grosses under $500,000 in a 
given year would not be large, and it seems to me that 
the recapture there might be left to the excess-profits 
laws without any great injury and with considerable 
saving in the renegotiation procedure. * * * 


21. Excerpt from House Report No. 733, 78th Cong., lst 
Sess., Report of the Committee on Naval Affairs Investigating 
the Progress of the War Effort, October 7, 1943, pp. 12-14. 


G. EASING OF THE ADMINISTRATIVE BURDEN OF RENEGO- 
TIATION BY INCREASING THE EXEMPTION TO $500,000 


The War and Navy Departments have recommended 
to Congress that the Renegotiation Act be amended so 
as to exempt specifically from all of its provisions all 
contractors whose renegotiable sales are less than 
$500,000 a year. The Maritime Commission opposes 
this recommendation. 

The recommendation of the War Department, which 
was embodied in letters from Judge Patterson, was ap- 
parently based on two beliefs. One was that the bur- 
dens of renegotiation were more readily absorbed by 
larger businesses than by smaller businesses, and that 
it was in the public interest to remove these burdens 
from smaller businesses. The more important reason 
was that increase of the renegotiation exemption from 
$100,000 to $500,000 would ease the administrative bur- 
den of the War Department by eliminating approxi- 
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mately 17 percent of the cases with which it was called 
upon to deal. 

As a matter of abstract principle, excessive profits on 
war business under $500,000 are just as unhealthy as 
excessive profits on such business in excess of $500,000. 
Prices can be in just as much need of adjustment on 
contracts for less than half a million dollars as on con- 
tracts for larger amounts. It is, concededly, a de- 
parture from principle to say that a contractor shall be 
allowed to retain excessive profits because his sales did 
not exceed $500,000. We are not dealing in the ab- 
stract, however; we are dealing with a concrete situa- 
tion. 

With 25,000 contractors to be renegotiated, the Boards 
are confronted with a tremendous task. The work in- 
cidental to that task is worth while doing only if it can 
be done in a sufficiently short period to have some value 
in procurement. Every effort must be made to insure 
that the job is done while it has some real value. 

There are, of course, obvious reasons which can be ad- 
vanced for exempting contractors having annual Gov- 
ernment sales of less than $500,000 from renegotiation. 
Manifestly, no war millionaires will be created by the 
exemption of contractors with sales of less than 
$500,000. It is this class of smaller contractors upon 
whom the burden of meeting renegotiation is under- 
standably the hardest. Often they do not have the 
clerical and accounting facilities with which to do the 
contractor’s part of renegotiation expeditiously. On 
the other hand, there are dangers to a wholesale exemp- 
tion of such contractors as a group. 

The Chairman of the Navy Price Adjustment Board 
told of a case where, although the contractor’s sales 
were less than $500,000 in a single year, his profits, after 
all costs, including a salary of $90,000, amounted to 
more than $200,000. Surely such a situation is shock- 
ing. Such profits on war contracts are unconscionable, 
and should be prevented even though the contractor’s 
sales are no more than $500,000. There can be little 
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doubt that knowledge of such profits would result in 
proper resentment and anger on the part of the man 
at the front. 

Another difficulty with a plan such as that proposed 
by Judge Patterson 'is that there are some contractors 
who have indicated a desire to escape renegotiation at 
all cost. Such contractors, it can be anticipated, will 
accept contracts to the extent of perhaps $490,000, and 
then close down their plants and go fishing. Such at- 
tempts to escape the regulation of the law are not at all 
improbable. Indeed, we have seen examples of them. 
Unfortunately, contractors do not always have patriot- 
ism as their guiding motive. Such action, if widespread, 
might seriously hinder the war effort by making it dif- 
ficult for us to make full use of our production machin- 
ery to meet our procurement needs. 

In addition, experience shows that exemptions beget 
exemptions. Fast upon the heels of the departmental 
recommendation to Congress for such an exemption 
came demands from other segments of industry that it 
was only fair, if there was such an exemption, that the 
first $500,000 in sales of every contractor, regardless of 
his total, be exempted. Such a proposal, seriously ad- 
vanced as it was, of course, failed to take note of the real 
basis for the proposed $500,000 exemption, i. e., consid- 
eration of the hardship of renegotiation upon small 
business, and reduction of the administrative burden 
of the renegotiators. 

We do not think that the exemption should be in- 
creased to $500,000. There are, of course, reasons of 
expediency which could be urged to justify a departure 
from the principles on which renegotiation is based in 
the cases of contractors whose annual sales are less than 
$500,000. Such an exemption, however, would do con- 
siderable violence to the philosophy upon which the 
law rests, and, by countenancing the making of exces- 
sive profits, would do harm far outweighing the easing 
of the administrative burden which would result from 
the operation of such an exemption. We are, of course, 
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sympathetic with any move seeking to ease the burdens 
on small business. We feel, however, that this can be 
accomplished through a more extensive use by the De- 
partments of the power now vested in them to exempt 
contracts from renegotiation where it is unlikely that 
such contracts will result in excessive profits. 

Our attention has been drawn to the fact that a num- 
ber of renegotiation agreements have been entered into 
with contractors whose sales are less than $500,000, but 
that such agreements have not been closed pending ac- 
tion by Congress on the departmental recommendation. 
We think that the expeditious administration of the act 
requires that such agreements be concluded without de- 
lay. It is unfair to contractors and to the boards to 
keep open such cases in anticipation of possible con- 
gressional action. 


22. Excerpt from statements of Robert P. Patterson, Under- 
secretary of War, Hearings before the Senate Finance Commit- 
tee, on H. R. 3687, 78th Cong., lst Sess., on Dec. 6, 1943, pp. 
1001, 1002. 


** * As a matter of fact, every step which the War 
Department has taken has tended to keep the operation 
of the statute within practical bounds. In this con- 
nection, I should like to make reference to the exemp- 
tion from renegotiation of those contractors whose total 
renegotiable business does not exceed $500,000 during 
a year. That is, renegotiable business. I realize, of 
course, that excessive profits can be made on a small 
volume of business as well as on a large volume. * * * 
I cannot believe that any great damage will be done to 
the country or to the prosecution of the war by the 
profits which will escape as a result of this amendment. 
That is, the raising of the limit from $100,000 a year 
to $500,000 ayear. * * * 
* * * * * 

Senator Lucas. Mr. Secretary, right on that point, 
what percentage of the total business is less than 
$500,000? 
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Mr. Patrerson. Not a very big proportion in dollar 
volume, but quite a good sized proportion in number of 
contractors. I believe it has been estimated, and it is 
our best guess, that if the limit is raised up to $500,000 a 
year, it will eliminate about 20 percent of our con- 
tractors. That is just in the number of concerns we do 
business with. It would be nothing like that in the 
dollar volume of business done. 

Senator Lucas. It would be very small? 

Mr. Patrerson. Yes, it would. 

Senator Lucas. It would eliminate a tremendous 
amount of administrative work? 

Mr. Patrerson. That was the entire reason that we 
asked for this amendment. We asked for it this last 
summer for that reason. It would enable us to con- 
centrate our attention on the more important cases. 

* + * + * 
23. Excerpt from statements of Joseph M. Dodge, Chair- 
man, Joint Price Adjustment Board, Hearings before the Com- 
mittee on Finance, U.S. Senate, 78th Cong., 1st Sess., on H. R. : 
3687, Dec. 6, 1943, p. 1080. | 

Senator VaNDENBERG. What do you say about Sena- 
tor Taft’s suggestion that the $500,000 limitation should 
be the first $500,000 on all contracts? 

Mr. Donce. We see a great deal of these small busi- 
ness renegotiations. In the early part of the period, 
naturally everybody was working on big business. The 
small ones are coming in. There are a lot of reasons 
for exempting them. I have seen them. The fact of 
the matter is, in many of the small businesses, they have 
excessive profits under $500,000. They are mostly sub- 
contractors. They add to the costs of the fellows above 
them. The $500,000 exemption is inequitable as be- 
tween the man under $500,000 and over $500,000. It 
might have a tendency to have him restrict his business 
to $500,000 because in theory, if he was making 20 
percent on $500,000, he could make as much money as 
he could at 10 percent on a million dollars. The ques- 
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tion would be merely one of whether or not Congress 
wanted to assure every contractor, whatever his normal 
rate of profit was on the $5,000 worth of business he did 
for the Government, regardless of what that rate might 
be. 

Senator WautsH. The great purpose is to lessen the 
load. 

Mr. Dopes. That is the primary purpose of recom- 
mending the elimination of small companies. If you 
start it, you are saying the large company should have 
a limitation of $500,000, too. 

Senator VaNDENBERG. As between these two consid- 
erations. 

* * * * * 
24. Statement of James V. Forrestal, Undersecretary of the 
Navy, Hearings before the Senate Finance Committee on H. R. 
3687, 78th Cong., lst Sess., Dec. 6, 1943, pp. 1050-1052. 


Mr. Forrestau. Mr. Chairman, I should like to con- 
fine my remarks today to the amendments of the re- 
negotiation law which are contained in section 7 of 
H. R. 3687, omitting any discussion of the basic law 
itself. 

The Navy Department is in complete agreement 
with two of these technical amendments, the one which 
exempts from renegotiation companies doing less than 
$500,000 of war business a year and the one which re- 
quires all companies not covered by this exemption to 
file financial statements with the Price Adjustment 
Boards. The $500,000 exemption will facilitate the ad- 
ministration of the renegotiation law. The mandatory 
filing of financial statements will accelerate the admin- 
istration of the law and will assure its actual applica- 
tion to all companies which come within its scope. 

* * 


* * * 


Senator Tarr. Mr. Secretary, on that $500,000, is 
there any sense to the idea that the first $500,000 
ought to be exempted on all contracts for all con- 
tractors? 





Mr. Forrestau. Is that the first $500,000 regardless 
of their total business? : 

Senator Tarr. Frankly, there was a case that came 
to me, a Navy contractor, and he said by speeding this 
thing up he could get enough stuff in here to raise him 
up to $550,000. He said, “I know the Navy has a large 
stock of this stuff on hand. I won’t delay the war ef- 
fort any if I slow this thing up. What do you advise 
me to do?” I advised him to go ahead and ship it all 
in. But you have that question which shows a dis- 
crimination. Have you suggestion as to that? 

Mr. ForrestaL. You mean that otherwise he deceler- 
ates his rate? 

Senator Tarr. I don’t think it fair to the man who 
has $510,000 to renegotiate his whole contract, where 
a man with $490,000 is wholly exempt. 

Mr. Forrestau. I am always reluctant, Senator Taft, 
to add any more qualifications to qualifications. Each 
one, as you cite in this case, carries with it collateral 
disadvantages which you do not realize when they were 


proposed. I would like to think that suggestion over, if 
I might, and I would like to respond to it a little later. 


* * * * * 


25. Excerpts from statements of Frank L. Roberts, Chairman 
of the Military Renegotiation Policy and Review Board, Office 
of Secretary of Defense, Hearings before House Committee on 
Ways and Means on H. R. 9246, 81st Cong., 2d Sess., Aug. 9, 
1950, p. 71. 


Section 4 (f) provides that contractors and subcon- 
tractors who are not contract brokers or patent licensors 
shall not be renegotiated in any fiscal year unless the 
contractor has done more than $100,000 worth of rene- 
gotiable business in such year. It also provides that no 
recovery of excessive profits from such contractors or 
subcontractors shall be in an amount which would re- 
duce his gross renegotiable business for the year below 
$100,000. 
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_ 26. Excerpts from statements of Frank L. Roberts, Hearings 
before Senate Finance Committee, 82d Cong., 1st Sess., Jan. 31, 
1951, p. 22. 

The bill provides that no contractor or subcontractor 
shall be renegotiated for any year unless more than 
$100,000 subject to the bill has been received or accrued 
by him and all persons under control of or controlling 
or under common control with him, except that this 
minimum amount is fixed at $25,000 in the case of sub- 
contractors whose income is derived from fees and com- 
missions based upon subject contracts and subcontracts. 
In either case, no determination of excessive profits to 
be eliminated may be in an amount greater than the 
amount by which the aggregate receipts or accruals ex- 
ceed this “floor” of $100,000 or $25,000, as the case may 
be. 

* = * * ~ * 

27. Excerpts from statement of Leslie Mills, former member 
of Navy and Army Price Adjustment Boards, Hearings be- 
fore Senate Finance Committee, 82d Cong., 1st Sess., Jan 31, 
1951, p. 88. 


We approve the provisions of section 105 (f) with re- 
spect to minimum amounts subject to renegotiation, 
and suggest addition of a provision for a minimum re- 
fund in renegotiation, either specified in the statute or 
by the Board under statutory authority. Our sugges- 
tion does not contemplate that such minimum would 
prevent a recovery to the “floor” provided by section 
105 (f), if but for that “floor” the refund would have 
exceeded the specified minimum. 


* * * * * 
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